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EXECUTIVE SUMMARY

In these Comments, the National Association of Broadcasters (“NAB”) responds
to the Federal Communications Commission’s (“FCC” or “Commission”) Notice of
Proposed Rulemaking (“NPRM?”) to review the broadcast ownership rules as required by
section 202(h) of the Telecommunications Act of 1996 (“1996 Act”). Section 202(h)
requires the Commission to take a fresh look at these ownership rules every four years
and to demonstrate why they should not be repealed or relaxed in light of the increasing
competition in the media marketplace. NAB submits that to fulfill its statutory mandate,
the Commission must adopt far more significant reforms than those proposed in the
NPRM.

The rules under review here distort competition in the marketplace and place
broadcasters at a severe disadvantage. The rules limit broadcasters’ ability to respond
to market forces, as cable, satellite and Internet-based media outlets proliferate and
compete for audiences and advertising revenues without comparable restrictions. As a
result of the market imbalance created by the rules, many broadcast stations struggle to
maintain their economic vibrancy and a strong presence in local communities.

Relaxation or repeal of the current broadcast ownership rules will promote the
FCC'’s goals of competition, diversity and localism. The benefits of common ownership
have been well-documented. A 2011 study examining the television industry, for
example, found that broadcasting generally, and local news production specifically, are
subject to strong economies of both scale and scope. Reform of the current broadcast

ownership restrictions will allow local stations to tap those efficiencies. The stations can



then, in turn, pass the benefits to consumers in the form of enhanced programming,
including local news, and other improved services.

Local Television Ownership. The record in this proceeding shows that the

Commission should relax its local television ownership restrictions to permit duopolies
more freely in markets of all sizes. Competitive pressure, particularly in small and
medium-sized markets, has reduced broadcasters’ audience shares and advertising
revenues. Relaxation of the duopoly rule will enhance stations’ abilities to cope with
these changes, maintain their competitive standing and permit them to continue serving
their local audiences.

With regard to specific elements of the duopoly rule, NAB demonstrates that the
eight-voices test and the prohibition on mergers between two of the top-four rated
stations in a television market must be eliminated or revised. In many markets, there is
no natural “break point” between the audience shares of the top-four rated stations and
the other stations. Often, combinations of two lower-rated stations (even if among the
top-four rated stations in a market) would create a more viable competitor to the leading
television station and other video programming outlets providing service in the market.
The eight-voices test similarly fails to take into account marketplace realities. It
disproportionately impacts smaller markets, most of which do not have eight stations to
begin with, and fails in any case to encourage competition or increase provision of local
news and public affairs programming.

The Commission should refrain from changing its long-standing contour overlap
approach for determining compliance with local television ownership rule. The digital

Noise Limited Service Contour standard was designed to approximate an equivalent



level of service to a Grade B contour, and delineates a station’s service area more
accurately than the use of Designated Market Areas.

The Commission should not alter the duopoly rule or adopt any new rules that
would diminish the public interest benefits of multicasting. Multicasting in particular
fosters the FCC'’s diversity goals and enhances service to local audiences, but has no

relevance to ownership issues, such as whether the duopoly rule should be modified.

Local Radio Ownership. The Commission should continue the deregulatory
process begun by Congress in 1996. The current local radio ownership rules cannot be
justified under section 202(h), and no longer serve the FCC'’s policy goals. Consumers
today have numerous choices in audio programming providers and sources. The
record in this proceeding demonstrates that reform of the local radio rules not only
would enhance broadcasters’ ability to compete in today’s marketplace, but also would
promote continued diversification of programming and service to local listeners,
including niche audiences. In particular, NAB submits that eliminating the AM/FM
subcaps would provide greater flexibility in radio ownership without increasing the
number of stations owned by any single entity.

Newspaper/Broadcast Cross-Ownership. The Commission should repeal the

newspaper/broadcast cross-ownership restrictions. The record here again establishes
that the assumed harms from common ownership of newspaper and broadcast facilities
cannot be proven. Quite the contrary, the record evidence demonstrates that increased
cross-ownership produces substantial public interest benefits, as broadcast outlets and
newspapers are able to achieve increased efficiencies and devote more resources to

serving their local communities. Given that local news production is subject to strong



economies of scale and scope, it is unsurprising that numerous studies conducted by
(or for) the Commission, industry analysts, academics and others have consistently
found over the course of decades that broadcast outlets cross-owned with newspapers
offer greater amounts of local news and informational programming.

Radio/Television Cross-Ownership. NAB supports the FCC'’s proposal to

eliminate the radio/television cross-ownership rule. Elimination of the rule will help level
the playing field between local broadcast stations and multichannel video and audio
distributors and is required under section 202(h). A number of studies demonstrate that
increased cross-ownership of radio and television stations furthers localism through
additional air-time devoted to news and increases in public affairs coverage.

Diversity of Ownership. NAB supports the adoption of incentive-based means of

promoting ownership of broadcast outlets by minorities, women and small businesses.
Incentive-based methods, such as tax incentives, waiver/exception programs,
establishment of reversionary rights for certain sales, and subchannel licensing
programs will be effective in enhancing ownership opportunities for these groups,
without restricting broadcast ownership in ways that disadvantage all broadcasters. The
Commission should act on the proceedings before it in which these proposals have
been advanced. The rules adopted should recognize that it is access to capital that
represents the most significant barrier to increasing ownership diversity.

Attribution Matters. The Commission should refrain from adopting a rule that

would require attribution of additional types of sharing arrangements. Further regulation
in this area would effectively preclude broadcasters from entering into beneficial and

cost-saving arrangements in all but the largest markets. Such arrangements do not



threaten licensee control over operations and programming decisions, which are the
core principles underlying the FCC's attribution policies. In fact, sharing arrangements
advance the FCC'’s localism and diversity goals by facilitating the provision of local
news and other programming. The Commission should not adopt any rules that would
further inhibit these arrangements, such as making more of these agreements
attributable or subject to increased disclosure requirements. The Commission should
refrain from addressing here the impact of sharing arrangements on retransmission
consent negotiations. Such negotiations are irrelevant to the attribution regime because
they do not implicate a station’s core operating functions and, in any event, are the

subject of another pending Commission proceeding.
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The National Association of Broadcasters (“NAB”)! submits these Comments in
response to the NPRM? released by the Federal Communications Commission (“FCC”
or “Commission”) in the above-referenced proceeding. As required by section 202(h) of
the 1996 Act, the Commission seeks comment generally on whether its media
ownership rules remain “necessary in the public interest as the result of competition.”

The Commission also seeks comment on a range of specific issues, including the

ownership of broadcast stations by minorities and women,* how to reevaluate the goal

! The National Association of Broadcasters is a nonprofit trade association that advocates

on behalf of free local radio and television stations and broadcast networks before Congress,
the Federal Communications Commission and other federal agencies, and the courts.

2 In the Matter of 2010 Quadrennial Regulatory Review — Review of the Commission’s
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the
Telecommunications Act of 1996; Promoting Diversification of Ownership in the Broadcasting
Services, MB Docket Nos. 09-182, 07-294, Notice of Proposed Rulemaking (rel. Dec. 22, 2011)
(“NPRM").

3 NPRM 1 1 (citing Telecommunications Act of 1996, Pub. L. No. 104-104, § 202(h), 110
Stat. 56, 111-12 (1996) (“1996 Act”).

4 See id. 1 18.



of localism to account for changes in the way consumers get news in today’s robust
information marketplace,® and the benefits that would accrue from allowing
combinations that currently are impermissible.®

In these Comments, NAB responds to the wide range of issues raised in the
NPRM and discusses how the Commission’s competition, diversity, and localism goals
would best be served by relaxing or repealing the ownership rules under review here,
consistent with section 202(h) of the 1996 Act. Given the vital role broadcasters play in
their communities—providing valuable news, information and entertainment to address
their audiences’ interests free of charge every day—local broadcasters must have the
flexibility to form competitively viable ownership structures. Ownership rules limit the
ways broadcasters (but not their competitors) can achieve important economies of scale
and scope in a multichannel, multiplatform environment, adversely affecting stations’
abilities to compete and to serve their diverse audiences and local communities. To this
end, NAB demonstrates that the narrow focus of current ownership restrictions renders
them increasingly arbitrary as new technologies emerge and proliferate. Accordingly,
NAB urges the Commission, consistent with its statutory mandate under section 202(h),

to repeal or substantially relax the broadcast ownership rules under review in this

proceeding.
> See id. 7 15.
6 Seeid. 7 23.



THE CURRENT MEDIA OWNERSHIP RULES DO NOT PROMOTE THE
COMMISSION’'S GOALS OF COMPETITION, LOCALISM, AND DIVERSITY
AND SHOULD, CONSISTENT WITH SECTION 202(H), BE REPEALED OR
MODIFIED.

As established by the courts, section 202(h) directs the Commission to take a

nl

“fresh look™" at current broadcast ownership rules and demonstrate with a “reasoned

"8 why they should not be repealed or relaxed.® NAB respectfully submits that

analysis
to fulfill section 202(h)’'s mandate to repeal or modify any regulations that are no longer
in the public interest as a result of competition,'® the Commission must implement far
more significant reforms than proposed in this NPRM.* As NAB demonstrates
throughout these Comments, relaxation or repeal of the rules would more effectively
foster each of the Commission’s policy goals of competition, localism and diversity.*?

As an initial matter, the NPRM asks several questions about balancing the costs
and benefits of limiting media combinations, including detailed information on cost

savings associated with common or cross-ownership where such a combination is not

currently permitted.™® But, as shown below, the benefits of common ownership are well-

! Prometheus Radio Project v. FCC, 373 F.3d 372, 391 (3d Cir. 2004) (“Prometheus 1").
8 d. at 395.

9 See Prometheus Radio Project v. FCC, 652 F.3d 431, 445 (3d Cir. 2011) (“Prometheus
II") (citing Prometheus I, 373 F.3d at 395).

10 1996 Act, § 202(h); see also 47 U.S.C. § 161 (2006) (directing the Commission to

“determine whether any such regulation is no longer necessary in the public interest as the
result of meaningful competition between providers of such service”).

1 See H.R. Rep. No. 104-204, at 118 (1995) (finding that “significant changes in local
video markets,” including increases in multichannel competitors, “require substantial
deregulation of local [television] station ownership and greater reliance on marketplace forces to
assure vigorous competition and diversity”); see also Prometheus I, 373 F.3d at 395
(acknowledging that section 202(h) is “deregulatory” in nature); Fox TV Stations, Inc. v. FCC,
280 F.3d, 1027, 1048 (D.C. Cir. 2002) (construing section 202(h) to “carr[y] with it a
presumption in favor of repealing or modifying the ownership rules”).

2 See NPRM 11 10, 12, 14, 17.

13 See id. 1 23.



documented.** Any undocumented assumption that there are corresponding “costs”
that will outweigh these benefits is contrary to the directive of section 202(h).*> Under
section 202(h), the Commission must demonstrate that these “costs” are more than
illusory to justify retention of the rules.*®

It is similarly incorrect merely to assume that any relaxation of the ownership
rules will benefit media firms to the detriment of consumers.’’ The interests of local
stations and consumers in this regard are not at odds. The efficiencies realized by
broadcast outlets will flow to consumers by way of increased quantity and quality of
programming including news, enhanced local services, and, in some cases, the ability
of local stations to survive or continue to maintain a significant local presence. As a
recent paper examining the economies of scale and scope in the television industry
explained, because such economies “are associated with falling unit costs of
production” (i.e., “with the production of more output at lower average cost”), they “are
prima facie welfare enhancing.”® Relaxation of the rules thus will result in substantial

benefits to all parties.

14 See, e.g., infra Parts 11.A.3; l11.B; I1l.C; IV.B; IV.C; V.B; V.C.

15 In short, the Commission may not “assume[] the need for the rule[s], and then attempt][]
to justify [them].” Sinclair Broad. Grp. v. FCC, 284 F.3d 148 171 (D.C. Cir. 2002) (Sentelle, J.,
concurring and dissenting in part).

16 See Motor Vehicle Mfrs. Ass’'n v. State Farm Ins. Co., 463 U.S. 29, 43 (1983) (“[T]he
agency must examine the relevant data and articulate a satisfactory explanation for its action,
including a ‘rational connection between the facts found and the choice made.’) (citing
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)); HBO v. FCC, 567 F.2d
9, 36 (D.C. Cir. 1977) (per curiam) (stating that a regulation perfectly reasonable and
appropriate in the face of a given problem is highly capricious if that problem does not exist);
see also Sinclair Broad. Grp., 284 F.3d at 163 (remanding the eight-voices test to the
Commission because “[t]he rulemaking record [did] not fill the evidentiary gap”).

o See, e.g., NPRM | 24.

18 See Jeffrey A. Eisenach & Kevin W. Caves, The Effects of Regulation on Economies of
Scale and Scope in TV Broadcasting 1 (2011) (“Economies of Scale Report”), Attachment A to

4



A. Broadcasters Struggle to Compete in Today’s Marketplace Vis-A-Vis
Their Competitors Because the Media Ownership Rules Place Them
at a Disadvantage.

Broadcasters face intense and increasing competition for audiences and
advertising revenues in the multichannel, multiplatform media environment and, as a
result, many broadcast stations struggle to continue providing a strong local presence.*®
As the Commission’s Broadband Task Force observed, the FCC’s ownership rules have
“limited [broadcasters’] flexibility to evolve their business model or industry structure
over time in response to changing consumer preferences and habits.”?® Economists
have confirmed that “current FCC regulations” limit the “ability of broadcasters to realize
beneficial economies of scale and scope, thereby lowering economic returns to
broadcasting, depressing investment below the economically optimal level, significantly
reducing the output of news programming, and threatening to shrink the size of the
industry.”* Under these regulatory conditions, broadcasters are severely hampered in
the marketplace, especially against competitors that are not subject to comparable

restrictions.??

Reply Declaration of Jeffrey A. Eisenach and Kevin W. Caves (June 27, 2011) (“Eisenach Reply
Declaration”), in NAB Reply Comments to Notice of Proposed Rulemaking in MB Docket No.
10-71, at Appendix A (filed June 27, 2011) (“NAB Retrans Reply Comments”) (incorporated
herein by reference).

19 See NPRM 1 3.

20 FCC, OBI Technical Paper No. 3, Spectrum Analysis: Options for Broadcast Spectrum
10 (June 2010).

2 Economies of Scale Report, supra note 18, at 2-3.

For example, multichannel video and audio programming distributors are not subject to
any horizontal ownership limits, see Comcast Corp. v. FCC, 579 F.3d 1 (D.C. Cir. 2009), or
vertical ownership limits. See Time Warner Entm’t Co. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001).
See also Applications for Consent to the Transfer of Control of Licenses, XM Satellite Radio
Holdings Inc., Transferor, to Sirius Satellite Radio Inc., Transferee, Memorandum Opinion and
Order and Report and Order, 23 FCC Rcd 12348 (2008) (approving the merger of the only two
satellite radio operators into a single entity, allowing it to offer hundreds of channels of audio
programming in every local market in the country).

5

22



The broadcast market is competitive by any measure. Consumers today are
obtaining news, information and entertainment from a multitude of platforms, both online
and offline, from traditional sources, such as print media and television and radio
outlets, to newer sources, such as television and radio satellite services, the Internet,
social media networks, and mobile phones.?® Further, Americans increasingly use all of
these platforms.?* The FCC'’s recently commissioned studies do not controvert these

competitive realities.?®

= See Pew Research Center, Project for Excellence in Journalism, How People Learn

About Their Local Community 29 (2011) (“Local Community Study”) (finding that almost half of
adults get at least some local news and information via their smartphones or tablet computers);
Pew Research Center, Pew Internet & American Life Project, How Mobile Devices are
Changing Community Information Environments 2 (2011) (“Mobile Devices Study”) (reporting
that forty-seven percent of adults get some local news and information on their mobile devices);
Pew Research Center, Pew Internet & American Life Project, Politics Goes Mobile 3 (2010)
(finding that more than a quarter of American adults used their cell phones to learn about or
participate in the 2010 mid-term election campaign).

2 See Local Community Study, supra note 23, at 3 (showing that sixty-four percent of
American adults use at least three different types of media every week to get news and
information about their local community, and that fifteen percent rely on at least six different
kinds of media weekly).

% Because broadcasters provide their programming for free, the Commission concludes
that their competitive performance cannot be studied by examining the relationship between
price to consumers and marginal cost. Therefore, to assess competition, the FCC
commissioned studies for this proceeding using metrics such as consumer satisfaction and the
manifestation of innovation. The studies confirmed the competitive nature of the broadcast
market because they did not find that market structure adversely affected any of these metrics.
The first study, which examined consumer satisfaction through television audience ratings
during parts of the day when programming is locally selected, found no significant relationship
between variation in viewing and variations in market structure across markets. See NPRM |
174 (citing Adam D. Renhoff and Kenneth C. Wilbur, Local Media Ownership and Media Quality
15 (2010) (“Media Ownership Study 1")). Another study examined listening to news radio
stations as an indicator of consumer satisfaction, but found no significant correlation between
market structure and listening. See NPRM 1 175 (citing Joel Waldfogel, Station Ownership and
the Provision and Consumption of Radio News 17 (2010) (“Media Ownership Study 57)). A third
study examined how the structure of the television market has influenced innovation by studying
the increase in television stations’ use of multicasting, but concluded that market structure does
not have a statistically significant impact on either the amount of or intensity of innovation. See
NPRM 1 178 (citing Andrew S. Wise, Broadcast Ownership Rules and Innovation 54 (2010)).
Rather, this study found that market size and the number of stations in the market are more
significant factors. Id.



The NPRM recognizes the “dramatic impact” on the media marketplace of these
new technologies and entrants,?® but still declines to propose changes to the current
broadcast ownership rules that would fully reflect this impact. While recognizing the
proliferation of broadband Internet, the NPRM discounts its impact because “new media
are not yet available as ubiquitously as traditional broadcast media.”?’ Ubiquity is not
the proper standard for the Commission’s focus in this inquiry, however, as section
202(h) does not require “ubiquitous” availability of competing platforms for the rules to
be reformed,?® nor is ubiquity required for a platform to have a competitive impact.
Adoption of broadband in nearly seventy percent of households has real
consequences.?

Clearly, new media provide significant competition to broadcast outlets in local
markets. The National Broadband Plan, which the Commission has relied upon in other
proceedings, acknowledges that the Internet is “increasingly becom[ing] the standard
platform for receiving information.”® A recent Pew Research Center study confirms this,

finding that the Internet is the first or second most important source of local news and

26 NPRM 9 2.
2 Id. 7 4.

2 In particular, nationwide ubiquity of new media is not the proper focus, as the NPRM
reaffirms that the local ownership rules should be analyzed in the context of local markets. See
id. 7 12.

2 See U.S. Dep’'t of Commerce, Econs. & Statistics Admin. & Nat’l Telecomm. & Info.
Admin., Exploring the Digital Nation: Home Broadband Internet Adoption in the United States 1,
5 (2011) (“Broadband Adoption Report”). Counting Internet users who access the Internet
outside the home and the small number of households with dial-up Internet access, “[eighty]
percent of American households in 2010 had at least one Internet user, up three percentage
points from the previous year.” Id. at 5. The June 2011 report of the Digital Future Project
similarly found that eighty-two percent of Americans used the Internet in 2010. See USC
Annenberg Sch. for Commc’ns & Journalism, The Digital Future Project 2011: Surveying the
Digital Future 30 (2011).

30 Connecting America: The National Broadband Plan 303 (2010) (“National Broadband
Plan”).



information for fifteen of the sixteen subject matters examined.?* Moreover, the ability of
consumers to bypass media outlets entirely and obtain significant news and information
directly from governmental and other sources, such as political campaigns and
candidates, does not merely reflect a change in competition, but a complete change in
the manner in which information, including public policy and political information, is both
originated and accessed.** The record in this proceeding demonstrates that there is
more than ample competition in the modern media marketplace and that the ownership
rules are distorting competition without producing offsetting public interest benefits.

B. The Media Ownership Restrictions Constrain Broadcasters’ Ability to
Serve Their Local Communities.

For purposes of section 202(h) analysis, it is significant that broadcasters are
statutorily obligated to serve their local communities by providing programming

responsive to the needs of those communities.** Indeed, in at least one context, the

3 See Local Community Study, supra note 23, at 22 (surveying the nearly eighty percent

of Americans who are online about the information sources they rely on to obtain material about
sixteen specific local information areas, including weather, politics, crime, arts/cultural events,
local businesses, schools, community events, restaurants, traffic, taxes, housing, local
governments, jobs, social services, zoning/development, and breaking news). Significantly, this
survey defined the Internet as web-only sources, such as search engines, specialty-topic
websites and social networking sites, and counted reliance on the websites of local newspapers
and television stations, not as web sources, but as reliance on the newspaper or television
station itself. Thus, the study demonstrates the rapidly growing importance of online sources in
local markets.

32 See Pew Research Center, Pew Internet & American Life Project, Government Online:
The Internet Gives Citizens New Paths to Government Services and Information 10 (April 27,
2010) (“Government Online Study”) (finding that forty-eight percent of Internet users have
looked for information about a public policy or issue online with their local, state or federal
government).

3 See 47 U.S.C. § 307(b) (requiring the Commission to “make such distribution of
licenses, frequencies, hours of operation, and of power among the several States and
communities as to provide a fair, efficient, and equitable distribution of radio service to each of
the same”). The Commission has consistently interpreted this to mean that “broadcasters are
obligated to operate their stations to serve the public interest—specifically, to air programming
responsive to the needs and issues of the people in their communities of license.” Broadcast

8



NPRM recognizes that “broadcasters would continue to have the same obligation to
serve their local communities in the absence of a radio/television cross-ownership

restriction,”*

and thus the rule is not necessary in the public interest to promote
localism. NAB submits that this same logic should apply to reform of other broadcast
ownership rules.

Not only are structural ownership limits unnecessary to promote localism, they
are actually inconsistent with this goal. Only competitively viable broadcast stations
have the resources necessary to provide the type of significant local presence the
Commission envisions. As demonstrated below, common and cross-ownership of
broadcast outlets leads to increased production of local news and other programming in
response to market forces, thereby enhancing localism.* By contrast, there is no
evidence supporting the contention that common ownership impedes local news
production—an unsurprising result, given that local news production in particular “is
subject to strong economies of both scale and scope.”® Simply put, reliance upon

“promoting localism” as a kind of talisman cannot justify retention of the current

broadcast ownership rules.
C. Market Forces—Not Diffuse Ownership—Drive Diversity

NAB and others (including the authors of FCC commissioned studies) have

previously and repeatedly demonstrated that market forces—not ownership structures—

Localism, Report on Localism and Notice of Proposed Rulemaking, 23 FCC Rcd 1324 ] 5-6
(2008).

34 NPRM 9 127.
3 See infra Parts 11.LA.3; 1I1.B; IV.C; V.C: VII.A.

% Economies of Scale Report, supra note 18, at 2 (explaining further that local news
production is a form of investment, and that ownership restrictions that “lower the overall return
on investment in broadcasting will thus result in less local news”).

9



drive diversity of media outlets and their content, and that viewpoint diversity is not
connected to diffuse ownership. Attachment A provides an illustrative list of numerous
studies already in the record that support these conclusions.®” Most recently, Media
Ownership Study 8B addressed whether the structure of television markets impacts
viewpoint diversity in local news, and concluded: “We are struck by how little evidence
we are able to find for a robust influence of specific elements of market structure on
diversity.”®® This study further observes that a common owner has “few[er] incentives to
simultaneously broadcast similar content on both stations because the programs will
serve a similar audience and cannibalize viewers from one another.”®
Extensive empirical evidence demonstrates that competitively viable

broadcasters have strong business incentives to offer a diverse array of content,

regardless of their ownership structure.”® Indeed, Media Ownership Study 8B

87 See Attachment A, lllustrative Studies Identified in Previous Proceedings Showing that

Forces Other than Ownership Drive Diversity, Including Viewpoint Diversity; see also NAB
Comments to Notice of Inquiry in MB Docket No. 09-182, at 23-31 (filed July 12, 2010) (“NAB
NOI Comments”). Several of the FCC’s recent ownership studies similarly fail to find a
connection between ownership structures and diversity or quality. See, e.g., Media Ownership
Study 1, supra note 25, at 13 (finding no statistically significant relationship between ownership
structure variables and any of its quality measures); Lynn Vavreck, Simon Jackman, and Jeffrey
B. Lewis, How the Ownership Structure of Media Markets affects Civic Engagement and
Political Knowledge, 2006-2008 2 (2011) (“Media Ownership Study 3") (ownership variables
studied, including the number of independent television owners in local markets, had no impact
on civic or political engagement or knowledge); Adam D. Renhoff and Kenneth C. Wilbur, Local
Media Ownership and Viewpoint Diversity in Local Television News 22 (2011) (“Media
Ownership Study 8A”) (associations between ownership variables and diversity are “statistically
indistinguishable from zero”).

8 Lisa M. George and Felix Oberholzer Gee, Diversity in Local Television News 14
(“Media Ownership Study 8B").

3 Id. at 2, 14-15 (emphasizing the importance of “business-stealing incentives”).

See id. at 3 (discussing how “[r]egulations designed to foster competition by limiting
ownership concentration might [] serve to reduce diversity”); see also, e.g., L. George, What’s
Fit to Print: The Effect of Ownership Concentration on Product Variety in Daily Newspaper
Markets 2 (2001) (finding that ownership concentration was increasing content diversity and
benefiting consumers); L. George, What's Fit to Print: The Effect of Ownership Concentration on
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40



documented specifically “that increases in ownership concentration often encourage
diversity.”* Most notably, “greater concentration increases the number of politicians
that are covered in local news,” and “[i]f more extensive coverage leads to better-
informed citizens, existing restrictions on ownership concentration are likely to be
welfare-reducing.”*® And more generally, this study found “no evidence that greater
diversity stimulates viewing” and concluded that “changes in diversity have little impact
on viewing tendencies.”® These conclusions clearly undermine one of the fundamental
rationales for maintaining local ownership restrictions and support reform of these
restrictions to enhance consumer welfare.

Il. RELAXING THE LOCAL TELEVISION OWNERSHIP RULE WILL ENABLE

BROADCASTERS TO SERVE THEIR LOCAL COMMUNITIES IN TODAY'S
COMPETITIVE MEDIA MARKETPLACE.

The NPRM tentatively concludes that the existing local television ownership rule
(“duopoly rule”) is necessary to promote competition.** NAB disagrees with this
conclusion. Permitting duopolies more freely in markets of all sizes will provide

broadcasters with the necessary economies of scale and scope to compete effectively

Product Variety in Daily Newspaper Markets, 19 Info. Econ. & Pol'y 285 (2007) (updating 2001
study and reaching the same conclusions); Joint Declaration of L. Froeb, P. Srinagesh and M.
Williams 1, Comments of Hearst-Argyle Television, Inc. to Notice of Proposed Rulemaking in
MB Docket 06-121, at Attachment A (filed Oct. 23, 2006) (“[M]edia mergers are more likely to
increase diversity and increase consumer welfare” because commonly owned stations have “an
incentive to move the merging products further away from one another to avoid cannibalizing
each other’s sales (or audience), so . . . products are more differential, resulting in greater
diversity[.]").

“ Media Ownership Study 8B, supra note 38, at 18.

Id. (emphasis added).

Id. at 17-18. The study notes that “[o]ne view of policy interventions in media markets is
that they are necessary to better match the available content to viewer preferences in an
industry that is characterized by significant fixed cost and limited competition . . . we find little
evidence in support of this view.” Id. at 18.

a4 See NPRM ¢ 26.
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against multichannel video programming distributors (“MVPDs”) and online
programming distributors for advertising revenues and audience alike, thereby
enhancing their ability to maintain a meaningful local presence and diverse, quality
programming. Retention of the current duopoly rule is inconsistent with the public
interest because it does not promote competition, localism, or diversity.

A. Substantial Changes in the Competitive Landscape of Local
Television Markets Warrant Greater Reform of the Duopoly Rule.

Television stations do not compete solely against each other for audience and
advertising, but face a wealth of competition, from cable operators, pay television
networks, satellite television and radio, Internet, newspapers, magazines, direct mail,
billboards, search engine marketing, social media, and mobile media, among others. As
a result, broadcasters, particularly in small and mid-sized markets, face severe
economic stresses that hinder their ability to serve their local communities effectively.*
Empirical evidence and real-world experience demonstrate that common ownership not
only facilitates broadcasters’ ability to compete in today’s media marketplace but also

directly advances localism and diversity.

1. Broadcasters Face Increasing Competition from Non-Broadcast
Media Outlets for Audience and Advertisers.

Audience fragmentation as a result of increased competition for viewers from
cable and satellite providers, Internet-based media companies, and other non-broadcast

media outlets has had a significant and negative impact on broadcast audience shares.

5 Section Il of the recent study on scale and scope in television broadcasting provides a

thorough, detailed discussion of how increased competition from newer outlets and the resulting
audience fragmentation and reduction of broadcasters’ share of local advertising have adversely
affected stations’ traditional business model. See Economies of Scale Report, supra note 18, at
16-28. In light of the clear empirical evidence, the Commission cannot credibly maintain that
“the impact” of the growth of MVPDs and Internet delivery of video programming on broadcast
television “is unclear.” NPRM ¢ 34.
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Although broadcast television continues to play a vital role in provision of local news
and emergency journalism, today’s information market is broader and more varied than
ever before, and viewers increasingly use a range of media outlets to obtain news,
information and entertainment. For example, MVPDs now often offer hundreds of
channels of video programming, and this number continues to increase.”® As a result,
over the past decade, there has been a significant decrease in the total viewing shares
earned by local television stations, especially as compared to their MVPD competitors.*’
Similarly, programming alternatives available over the Internet have impacted
broadcasters.”® Several studies demonstrate that consumers utilize the Internet not
only for entertainment-related purposes, but also to access local news and political
information,*® as well as to obtain information directly from the government and other
sources.” It is anticipated that, over the next several years, viewers will continue to

substitute freely among media for both news and entertainment purposes.>*

46 The number of channels received by the average household rose from 61.4 channels in

2000 to 96.4 channels in 2005, 104.2 channels in 2006, 118 channels in 2007, and 135
channels in 2010. See Average U.S. Home Now Receives a Record 104.2 TV Channels,
According to Nielsen, PR Newswire, Mar. 19, 2007; Credit Suisse, Convergence 2011: The
Future of Video Survey 2011 7 (2011); David Rolsen, Nielsen: Record Number of Channels for
Average U.S. Home, SNL Kagan, June 9, 2008.

4 See Economies of Scale Report, supra note 18, at 21 & fig. 5.

See NPRM 1 133 (observing that consumers are increasingly turning to new media to
obtain news and information, and that the public no longer relies solely on local broadcast
television as the primary source for news and information).

49 See, e.g., Pew Research Center, Pew Internet & American Life Project, The Internet and
Campaign 2010 2, 9 (2011) (“Internet and Campaign Study”) (finding that seventy-three percent
of adult internet users (fifty-four percent of all U.S. adults) went online to get news or information
about the 2010 midterm elections or to get involved in campaigns in one way or another (e.g.,
watching political videos, sharing election-related content or fact checking political claims) and
that one quarter of all adults got most of their news about the 2010 elections from the Internet).

50 See, e.g., Government Online Study, supra note 32, at 10 (finding that eighty-two
percent of Internet users (sixty-one percent of all adults) had visited a government website to
obtain information or to complete a transaction in 2009, and nearly half looked for policy or issue
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Not surprisingly, as aggregate broadcast viewership has declined, so too have
advertising revenues. By 2009, cable and Internet advertising accounted for
approximately one-third of the local advertising dollars on which broadcasters
traditionally have depended, and these shares are expected to grow.>? In 2010, local
advertising revenues attributable to cable were the equivalent of two to three additional
television stations per market, depending upon the market size.>®> New media also will
cut into broadcasters’ revenues as advertisers allocate more of their budgets to locally

targeted digital, mobile, and social media advertisements.>® The National Broadband

information); Local Community Study, supra note 23, at 13 (finding that forty-seven percent of
adults get local news weekly from the Internet).

> See Economies of Scale Report, supra note 18, at 20-21 & fig. 5 (explaining that
broadcast channels have lost viewership share to pay TV networks and that this trend is
expected to continue); Local Community Study, supra note 23, at 1 (stating that most
Americans “use a blend of both new and traditional sources to get their information" and
describing the media landscape for local news and information as a “nuanced ecosystem of
community news and information”).

%2 See Economies of Scale Report, supra note 18, at 22 fig. 7.

In 2010, in the ten largest television markets, cable garnered $150 million in local
advertising revenues per market ($1.5 billion total), representing an increase in cable’s average
share of local television advertising revenues from just over eleven percent in 2000 to nearly
twenty-five percent in 2010. Similarly, cable’s share of local advertising dollars in small
television markets has doubled over the past decade. See Attachment C, Cable Share of Local
TV Revenues, 2000/2005/2010. MVPDs' rising share of local advertising markets is fueled in
part by joint advertising sales arrangements that allow MVPDs to compete against
broadcasters, but not each other, for advertising market share. For example NCC Media, which
is jointly owned by three cable operators (Comcast, Cox, and Time Warner Cable), partners with
its head-to-head competitors in local markets, such as Verizon FiOS, AT&T U-Verse, and
DIRECTYV, to sell local ad spots. See, e.g., Wayne Friedman, NCC'’s “I+" Extends Cable Ad
Reach, Media Daily News, Mar. 7, 2011. Other NCC Media partners include Charter
Communications, Inc., Cablevision, CableOne, and Mediacom. See NCC Media, Owners and
Affiliates, http://nccmedia.com/about/owners-affiliates.

> For example, it has been estimated that (i) local digital advertising revenues would reach
$23.3 billion in 2011; (ii) by 2015, locally targeted mobile advertisements will account for nearly
seventy percent of overall mobile advertising budgets; (iii) by 2015, small business will allocate
only thirty percent of their advertising budgets to traditional media, such as broadcast television,
focusing instead on new media alternatives; and (iv) over the next five years, local social media
advertising revenues will grow at an annual compound rate of thirty-three percent. See Press
Release, BIA/Kelsey, BIA/Kelsey Forecasts U.S. Social Local Advertising Revenues to Reach

14

53



Plan recognized that, as consumers increasingly turn to these new platforms, traditional
media must be better fortified for the transition or they “will be increasingly weakened.”®
The record clearly shows that non-broadcast media sources directly compete at
the local level with broadcast television for audiences and vital advertising revenues.
Nevertheless, the NPRM focuses on how the rule impacts competition among local
television stations alone.>® In this multiplatform media environment, however, such a
narrow focus is not realistic, as the NPRM suggests elsewhere.®’ Cable and satellite
operators and new media platforms have incentives to react to competitive changes in

local markets to maintain their subscriber levels and attract local advertisers.”® Given

the growing range of media offerings that compete with broadcast stations, the

$2.3 Billion in 2015 (Nov. 14, 2011); Press Release, BIA/Kelsey, Digital Advertising,
Performance and Retention Solutions Will Be 70% of SMB Marketing Budgets by 2015,
According to BIA/Kelsey (Aug. 30, 2011); Press Release, BIA/Kelsey, U.S. Local Digital
Advertising Revenues Continue Upward in 2011 Despite Slow-Growth Economy, According to
BIA/Kelsey (Nov. 7, 2011); Press Release, BIA/Kelsey, U.S. Mobile Local Ad Revenues to Grow
From $404 Million in 2010 to $2.8 Billion in 2015, According to BIA/Kelsey (June 23, 2011).

%5 National Broadband Plan, supra note 30, at 303.
% NPRM 1 33, 35.

7 Just a few paragraphs after proposing the duopoly remain focused on only “broadcast
television stations in local television viewing markets,” id. at I 33, the NPRM proposes to “rely
solely on Nielsen DMAS” as the relevant geographic market for the duopoly rule, as DMAs are
“consistent with today’s marketplace realities” because they “most accurately capture the
universe of broadcast and MVPD video programming available to viewers.” NPRM { 37. This
finding recognizes the relevance of at least some non-broadcast video competitors in local
viewing markets, contrary to the NPRM'’s determination four paragraphs earlier that the duopoly
rule should focus only on “broadcast television stations in local television viewing markets.” Id.
1 33.

%8 See id. § 33 (proffering that competition between local broadcasters and national

programming providers is limited because national programming providers “are not likely to
respond to conditions in local markets”). NAB expressly refuted this point in its 2006 ownership
comments, pointing out that the FCC’s argument confuses program “networks” (many of which,
but not all, are national) with “outlets,” such as local cable systems, which are franchised locally
and compete with local television stations for viewers and advertising dollars. See NAB
Comments to Further Notice of Proposed Rulemaking in MB Docket No. 06-121, at 107-109
(filed Oct. 23, 2006) (“NAB 2006 Comments”).
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Commission cannot justify under section 202(h) a duopoly rule focused solely on

“promoting competition among broadcast television stations.”®

2. The Severe Economic Stresses Faced By Broadcasters as a Result
of Increased Competition Threaten Their Ability to Provide a Strong
Local Presence, Particularly in Smaller Markets.

The economic realities facing local television stations as a result of increased
competition, combined with the overly-restrictive duopoly rule, threaten the long-term
financial viability of many broadcast stations. For example, from 2000-2009, local
television stations’ advertising revenues decreased by thirty-seven percent, or $9.5
billion.®® Even by 2015, television station advertising revenues are projected to remain
below the levels earned in the mid-2000s.®* Similarly, broadcasters’ total station
revenues have decreased significantly in recent years, from $26.3 billion in 2000 to
$18.1 billion in 2009.%% Like revenues, the average pre-tax profits for television stations

in all markets have dropped by about fifteen percent from 2000-2010.% It is noteworthy

59 NPRM 1 33. To the extent the availability of, and competition for, local news and

programming drives the Commission to focus on competition among broadcasters alone, it has
been demonstrated that efficient ownership structures facilitate more local news than
independent operations, particularly in small and mid-sized markets. See infra Parts 11.A.3;
VILA. Indeed, by focusing its analysis of the duopoly rule solely on competition among local
television stations, the Commission fails to follow its own directive to take into account “new
technologies and changing marketplace conditions” in ascertaining whether the rule serves the
public interest. NPRM T 1.

60 See Eisenach Reply Declaration, supra note 18, at 6 { 9.
See Press Release, BIA/Kelsey, BIA/Kelsey Reports Local Television Revenues Rose

23.2% to $19.4 Billion in 2010, Driven by Political Campaigns and National Advertising (Apr. 29,
2011).

62

61

Even as the economy rebounded somewhat in 2010, total revenues for local
broadcasters remained more than fifteen percent below their peak in 2000. See Economies of
Scale Report, supra note 18, at 23.

&3 See Attachment B, Television Station Financial Data 2000-2010, Pre-Tax Profits and
News Expense, at 2-3.
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that stations in the lowest one quarter percentile across all markets suffered not just
declining profits but actual losses in every year from 2000 to 2010.%*

Decreases in pre-tax profits are even more significant in small markets (DMAs
150-210), where the average station experienced a more than thirty percent decline in
pre-tax profits over the past ten years.®® Many stations in these smaller markets also
have consistently experienced actual losses.®® As a result of these economic
pressures, a number of broadcasters may not have access to sufficient resources to
produce and air local news and other programming necessary to maintain a strong
community presence.

Studies demonstrate that market size has a direct relationship to a broadcaster’s
ability to generate adequate advertising revenues to support its operations. Television
stations in small and mid-sized markets compete for “disproportionately smaller
revenues than stations in large markets.”’ Consequently, “the ability of local stations to
compete successfully . . . is meaningfully (and negatively) affected in mid-sized and

smaller markets” by an increase in competition from non-broadcast media outlets.®®

64 Id. at 3.
65 Id. at 5-6.
66 Id. at 6.

67 2002 Biennial Regulatory Review — Review of the Commission’s Broadcast Ownership

Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of
1996, 18 FCC Rcd 13620, 13698 1 201 (2003) (“2002 Order”). For example, in 2010, the two
in-market commercial television stations in St. Joseph, MO (DMA 200) competed for
approximately 0.3 percent of the total television advertising revenues of the fifteen commercial
stations in the New York DMA. See Attachment D, 2010 Television Market Revenues. This
situation is true even in larger DMAs, such as Jacksonville, Florida (DMA 50), where seven
commercial stations competed for less than one-tenth of the advertising revenues available in
the New York DMA. 1d.

68 2002 Order, 18 FCC Rcd at 13698 T 201.
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Advertisers also pay less on a per household basis for viewers in small markets
than for viewers in large markets.®® Stations in smaller television markets are thus more
challenged in the advertising marketplace not only because they serve smaller
audiences, but also because the viewers they do have are considered less valuable by
advertisers. Smaller television stations are also less able than larger stations to achieve
beneficial economies of scale and scope, and thus would particularly benefit from
obtaining such efficiencies by forming duopolies.”® Accordingly, the Commission should
reverse the NPRM's tentative conclusion that the current duopoly rule remains

necessary to promote competition among local broadcast stations.

3. Common Ownership of Television Stations Promotes the
Commission’s Localism and Diversity Goals.

In the NPRM, the Commission seeks comment on whether retaining the existing
duopoly rule will serve its localism and diversity goals. As explained below, the duopoly
rule harms localism because it prevents stations from entering into efficient ownership
structures that would offset the high costs of offering local news, public affairs
programming and emergency information. Similarly, as the Commission has previously
concluded, the proposed duopoly rule is unnecessary to foster diversity in local

television markets.’*

69 See Attachment D, supra note 67. In 2010, the average television household in New

York, New York was valued at $184 in annual advertising revenue. Id. By contrast, an average
television household in St. Joseph, Missouri (DMA 200) was valued at only $85. Id.

70 See Economies of Scale Report, supra note 18, at 3, 10.

See NPRM n.48 (citing 2006 Quadrennial Regulatory Review — Review of the
Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of
the Telecommunications Act, 23 FCC Rcd 2010, 2065-66 § 100 (2006) (2006 Order™)); see
also Media Ownership Study 8B, supra note 38, at 17-18 (concluding that “changes in diversity
have little impact on viewing tendencies” and therefore suggesting that the pursuit of diversity in
the video marketplace for the benefit of viewers may be in vain).

71
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As the Commission has recognized, localism is an expensive value.”? The
provision of local news and emergency journalism is extremely costly and requires the
commitment of very substantial resources. Notwithstanding that they face significant
financial stresses,” television stations have consistently demonstrated their
commitment to investing in local news,’* as news-related expenses have constituted
approximately one quarter of total station expenses over the past ten years.”
Permitting stations the flexibility to form same-market combinations would improve
programming generally and increase local news and public affairs programming
specifically. For example, LIN Television Corporation (“LIN TV”) has explained that
commonly owned stations in a market can “produce and air more local programming of
a higher quality” than singleton stations.”® Belo Corp. has reported that duopolies have
resulted in initiating daily newscasts in two markets, and an overall expansion of local

news and public affairs programming, political coverage and local sports coverage.’’

& See 2002 Order, 18 FCC Rcd at 13644 1 75 (citing H. Rep. No. 104-104, at 221).
& See discussion supra Parts I.A.1 and Il.A.2.

See Economies of Scale Report, supra note 18, at 40-42 (quoting local broadcasters’
SEC filings demonstrating their emphasis on providing quality local news programming).

» See Attachment B, supra note 63, at 8-9. On average, stations responding to a 2010
NAB survey indicated that they invest over $4 million per year in their news operating budgets
and over $700,000 in their news capital budgets. See The Economic Realities of Local
Television News — 2010: A Report for the National Association of Broadcasters (April 2010),
NAB NOI Comments, supra note 37, at Attachment B, 12-13; see also Economies of Scale
Report, supra note 18, at 40 (suggesting “that the average station devotes over half its capital
budget to news-related investments and over half its station employees to news-related
production”).

& LIN Television Corporation Comments to Notice of Inquiry in MB Docket No. 09-182, at
3-4 (filed July 12, 2010). For example, prior to its acquisition by LIN TV, WNLO(DT) produced
no local news but, in 2009, the station was able to produce over 700 hours of news as a result
of the economies of scale resulting from LIN TV’s ownership of WNLO(DT) and WIVB-TV, both
of which are licensed to the same market. Id. at 4.

" Belo Corp. Comments to Notice of Inquiry in MB Docket No. 09-182, at 6-9 (filed July 12,
2010).
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Hearst Television, Inc. has had a similar experience, with a duopoly in Sacramento that
has enabled the stations to “amortize the high costs of their local news and . . . political
coverage across both stations.””®

These real-world examples are supported by economic studies (including FCC
studies), which demonstrate that commonly owned television stations are more likely to
carry local news, public affairs or current affairs programming, greater amounts of news
programming, and/or programming more valued by consumers.” Studies also
demonstrate that the acquired stations in duopolies experience increases in their local
audience share and revenue share following their acquisition, thereby showing that local

combinations enable stations to improve their overall service by offering programming

preferred by more local viewers.® In light of the high costs of news, it is particularly

& Hearst Television Inc. Comments to Notice of Inquiry in MB Docket No. 09-182, at 5

(filed July 12, 2010); see also infra Part VII.A (explaining that there also are numerous real-
world examples of how localism is furthered by same-market television stations that are
operated pursuant to joint operating agreements).

& See, e.g., Bruce Owen et. al., Economists Incorporated, Effect of Common Ownership or
Operation on Television News Carriage, Quantity and Quality (2002), in Comments of Fox
Entertainment Group, Inc. and Fox Television Stations, Inc.; National Broadcasting Co., Inc. and
Telemundo Communications Group, Inc.; and Viacom to Notice of Proposed Rulemaking in MB
Docket No. 02-277, at Economic Study B (filed Jan. 2, 2003); BIA Financial Network, Television
Local Marketing Agreements and Local Duopolies: Do They Generate New Competition and
Diversity? (2003), in Comments of Coalition Broadcasters to Notice of Proposed Rulemaking in
MB Docket No. 02-277 (filed Jan. 2, 2003); Michael G. Baumann & Kent W. Mikkelsen,
Economists Incorporated, Effect of Common Ownership or Operation on Television News
Carriage: An Update (2007), in NAB Reply Comments in MB Docket No. 06-121, at Attachment
A (filed Nov. 1, 2007) (“Reply Comments on FCC 2006 Studies”); BIA Financial Network,
Economic Viability of Local Television Stations in Duopolies (2006), in NAB 2006 Comments,
supra note 58, at Attachment H (“Local TV Duopoly Study”); D. Shiman, The Impact of
Ownership Structure on Television Stations’ News and Public Affairs Programming (2007)
(“Shiman Ownership Study”). The Third Circuit in Prometheus | specifically cited the 2003
studies when confirming the FCC'’s finding that common ownership of television stations “can
improve local programming.” 373 F.3d at 415.

80 A 2006 study found that acquired stations experienced an eleven percent increase in
their audience shares and a 15.4 percent increase in their revenue shares from pre-acquisition
levels. See Local TV Duopoly Study, supra note 79.

20



significant that duopolies allow stations to improve their revenue shares, as empirical
research has “found consistently that news output is strongly and positively correlated
with station revenues.”®

Common ownership also promotes diversity. For example, a 2010 analysis of the
impact of the duopoly rule on diversity in smaller markets found that “allowing television
mergers in small markets is very likely to increase diversity of the airwaves.”® Even
more recently, Media Ownership Study 8B generally found that “ownership
concentration tends to increase diversity” and specifically found that greater television

ownership concentration “increases the number of politicians that are covered in local

news.”®® Accordingly, the local television ownership rule does not serve the public

Notably, the studies commissioned by the FCC for the instant proceeding do not
demonstrate that duopolies negatively impact localism. At most, these studies suggest that
there is no significant evidence that common ownership impacts the provision of local
programming. Such results lead the authors of Media Ownership Study 1 to urge
“experimentation” as “an advisable policy” for local television multiple ownership. Media
Ownership Study 1, supra note 25, at 16. As a legal matter, in the absence of evidence that
common ownership harms localism, retention of the duopoly rule based on a localism rationale
would be arbitrary and capricious. See, e.g., ALLTEL Corp. v. FCC, 838 F.2d 551, 560 (D.C.
Cir. 1988) (concluding that the Commission’s facially “plausible claim” that its rules on the costs
of local exchange carriers prevented certain abuses ultimately failed to justify the rule because
there was “no showing that such abuse” existed and “no showing that the rule target[ed]
companies engaged in such abuse”).

81 Economies of Scale Report, supra note 18, at 4; see also Shiman Ownership Study,
supra note 79, at 21 (finding that the “financial strength of the parent” of a television station,
“measured by its revenues, is associated with a larger news output”); Philip Napoli, Television
Station Ownership Characteristics and Local News and Public Affairs Programming: An
Expanded Analysis of FCC Data, 6 J. Pol'y, Reg. & Strategy for Telecomms. Info. & Med