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Marlene H. Dortch 

Secretary  

Federal Communications Commission 

445 12th Street, S.W. 

Washington, D.C. 20554 

 

Re: Written Ex Parte Communication, MB Docket No. 10-71 

 

Dear Ms. Dortch: 

 

The National Association of Broadcasters (NAB) has explained in numerous previous 

submissions that the network non-duplication and syndicated exclusivity rules are only one 

part of a complex, intertwined regulatory and statutory structure governing the creation and 

distribution of television programming.1 Given the interrelationship between exclusivity, 

compulsory copyrights and carriage requirements, NAB urged the Commission to refrain 

from blindly repealing its program exclusivity rules without regard to the severe 

consequences resulting from operation of the cable industry’s statutory copyright license in 

the absence of the FCC’s rules.2  

 

As discussed in detail below, the Government Accountability Office (GAO) examined this 

interdependence of the exclusivity rules with other statutory and regulatory provisions in a 

recent report to Congress, and cautioned that the potentially harmful effects of eliminating 

the FCC’s rules would depend on whether related laws and regulations – including 

specifically the compulsory copyright licenses – were also changed.3 GAO’s report provides

                                                 
1 See, e.g., NAB Comments, MB Docket No. 10-71, at 1-3; 29-38; 50-57; and Appendix. A, Program 

Exclusivity, Congress and the FCC: A History of the “Mosaic” of Statutes and Regulations That 

Govern the Distribution of Television Programming (June 26, 2015) (explaining in detail the 

interdependence between exclusivity rules, copyright compulsory licensing, retransmission consent 

and must carry) (NAB Comments); NAB Reply Comments, MB Docket No. 10-71, at 5-7 (July 24, 

2014) (NAB Reply Comments).  
2 Id.; NAB, Notices of Ex Parte Communications, MB Docket No. 10-71, at 1-2 and Attachment (Aug. 

17, 2015) (NAB August 17 Ex Partes). The compulsory licenses allow cable operators to retransmit 

programming contained in broadcast signals at government-established, below-market rates, without 

bargaining for such content in the marketplace or incurring any transaction costs. See NAB August 

17 Ex Partes, at 1 and n.3.         

 

3 GAO Report to Congressional Requesters, Broadcast Exclusivity Rules: Effects of Elimination Would 

Depend on Other Federal Actions and Industry Response, GAO-15-441 (Apr. 2015) (GAO Report) 

(attached hereto).    
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yet more evidence that the Commission should decline to act in a piecemeal fashion by 

eliminating its program exclusivity rules applicable to cable operators, but should defer to 

Congress, the only entity capable of addressing the entire framework as a whole.       

 

In light of the FCC’s 2014 proposal to eliminate or modify its exclusivity rules, the Chairmen 

and Ranking Members of the House Committee on Energy and Commerce and 

Subcommittee on Communications and Technology requested GAO to review the rules and 

the potential effects that removing them might have on the production and distribution of 

content, including local news.4 In its report released last April, GAO found that the 

“exclusivity rules are part of a broader broadcasting industry legal and regulatory framework, 

including must carry, retransmission consent, and compulsory copyrights.”5 GAO observed 

that the FCC’s rules “predate” many of these other laws and regulations and, “in some 

instances, the development of these other laws was premised on the existence of the 

exclusivity rules.”6 NAB previously explained that Congress relied on the FCC’s exclusivity 

rules when adopting the cable industry’s compulsory copyright license in 1976.7 Indeed, 

that license is conditioned upon compliance with the FCC’s “rules, regulations, or 

authorizations,”8 including, as the Commission has expressly acknowledged, its syndicated 

exclusivity rules.9    

 

Given this intertwined framework, GAO concluded that the “effects of eliminating the 

exclusivity rules” would “depend[] on whether related laws and rules are changed.”10 In 

particular, “if the compulsory copyright license for distant signals were eliminated” by 

Congress, then “removing the exclusivity rules may have little effect.”11 As GAO explained, in 

the absence of the compulsory license, cable operators would be “unlikely” to import distant 

stations into local markets because they would “need to clear the copyrights with the 

copyright holders . . . of all content included on the [distant] television station’s signal.”12 

                                                 
4 Id. at 2. 
5 Id. at 25. 
6 Id. 
7 See NAB Comments, at 30 and Appendix A at 4-6, citing, inter alia, H.R. Rep. 94-1476, at 89 

(1976) (House Judiciary Committee stated that “any statutory scheme that imposes copyright liability 

in cable television systems must take account of the intricate and complicated rules and regulations 

adopted by the Federal Communications Commission to govern the cable industry”). See also Cable 

Television Report and Order, 36 FCC 2d 143, 166-67 (1972) (FCC adopted consensus agreement 

between broadcast, cable and program production industries, which “add[ed] exclusivity protection 

for syndicated programming” to existing network non-duplication rights, to “facilitate the passage of 

cable copyright legislation”) (emphasis added).         
8 47 U.S.C. § 111(c). 
9 See, e.g., Imposing Syndicated Exclusivity Requirements on Satellite Delivery of Television 

Broadcast Signals to Home Satellite Earth Station Receivers, Report and Order, 6 FCC Rcd 725, ¶ 4 

(1991) (“The cable compulsory license is explicitly conditioned upon this Commission’s cable 

carriage regulations, which at the time of enactment included syndicated exclusivity provisions 

adopted in contemplation of the Copyright Act’s compulsory license for cable.”) (emphasis added).  
10 GAO Report at 25. 
11 Id. (emphasis added).    
12 Id. at 17, 22. 



Marlene H. Dortch 

September 15, 2015 

Page 3 

 

   

 

But if the FCC repealed its rules without “Congress also eliminat[ing] [the] cable compulsory 

license for distant signals,” then cable operators could “more easily” import distant stations 

into local markets,13 thereby potentially decreasing “local television station revenues” and 

the availability for viewers of “local content,” “syndicated content” and “high-cost” broadcast 

network content, “some” of which “may migrate to cable networks.”14 NAB has empirically 

documented both the declines in stations’ audience ratings and revenues that result from a 

lack of program exclusivity in local markets and the gains in ratings resulting from stations 

obtaining exclusivity.15  

 

Notably, GAO also specifically addressed the scenario in which a local broadcaster, 

particularly a small local station with few financial or legal resources, agrees to a 

retransmission consent agreement with a cable operator that does not clearly prohibit 

retransmission outside the station’s local market.16 As GAO explained, “[e]ven if just one 

local television station allowed a cable operator to retransmit its signal outside its local 

market, the cable operator could retransmit that signal in any other market that it served; 

this could potential[ly] harm” the local stations affiliated with the same broadcast network in 

all markets served by that cable operator,17 especially if those local stations lack the ability 

to enforce their exclusivity rights efficiently and effectively.  

 

NAB agrees with GAO that “removing the exclusivity rules could lead to a series of events,” 

including “a reduction in the quality or quantity of local content.”18 In our comments, we 

identified several cases in which the specific scenario discussed by GAO has occurred.19 

Moreover, in recent FCC meetings, several state broadcast associations and smaller market 

broadcasters recounted how cable operators very aggressively attempt to secure broad, out-

                                                 
13 Id. at 17. 
14 Id. at 18-19. The GAO also observed that removing the exclusivity rules could lead to “potential 

changes in the fees households pay for cable television service,” id. at 25, and explained that those 

changes could be either lower or higher fees for consumers. See id. at 19-22 (observing that 

“multiple factors” may influence those fees).     
15 See NAB Comments at 40-50 (examining a number of specific cases where stations did not have 

local program exclusivity); NAB Reply Comments at Appendix A, Supplemental Decl. of Mark Israel 

and Allan Shampine (concluding that “when a local broadcast station gains exclusivity, its ratings 

increase by a statistically and economically significant amount”). See also NAB Comments at 

Appendix B, Decl. of Mark Israel and Allan Shampine, at 6 (examining the economic case for program 

exclusivity in the television industry, and concluding that “[i]f exclusivity were eliminated or 

weakened, the incentives for local broadcast stations to invest in local content, and for broadcast 

networks and syndicators to invest in content, would be diminished”).      
16 GAO Report at 18. Broadcasters in this proceeding have emphasized that retransmission consent 

agreements are not naturally limited to the broadcaster’s local market. Rather, a retransmission 

consent agreement is geographically unlimited unless specific language is included to restrict the 

geographic scope of the retransmission consent being granted to the cable operator or other pay TV 

provider. See, e.g., Notice of Ex Parte Communication, Texas Ass’n of Broadcasters, at 7-8 (Sept. 9, 

2015). 
17 GAO Report at 18 (emphasis added). 
18 Id. at 25. 
19 See NAB Comments at 52-56.  



Marlene H. Dortch 

September 15, 2015 

Page 4 

 

   

 

of-market retransmission consent rights during carriage negotiations, especially with small 

stations.20  

 

The Commission cannot simply ignore how its exclusivity rules are “inextricably intertwined 

with a broad array of communications laws and policies,”21 and remove those rules as if it is 

acting in a vacuum. Beyond GAO’s conclusions, the Copyright Office has on multiple 

occasions explained how the statutory copyright licenses, the FCC’s exclusivity rules and the 

retransmission consent system are all interrelated.22 The Commission itself previously found 

that its exclusivity rules, copyright compulsory licensing, retransmission consent and 

mandatory carriage all “complement one another,” and “[b]ecause of the interplay among 

these various laws and rules, when any piece of the legal landscape . . . is changed, other 

aspects of that landscape also require careful examination.”23  

 

We accordingly urge the Commission to reject the current proposal to eliminate its 

exclusivity rules applicable to cable operators while they still have the right under their 

compulsory license to import programming contained in distant broadcast signals at 

government-set, “below market rates.”24 Removal of the rules would provide cable operators 

an unwarranted competitive advantage over both local stations and satellite operators, 

which are subject to statutory exclusivity requirements that Congress recently readopted and 

                                                 
20 See, e.g., Notice of Ex Parte Communication, Texas Ass’n of Broadcasters, at 7-9 (Sept. 9, 2015); 

Notice of Ex Parte Communication of Various State Broadcasters Associations, MB Docket No. 10-

71, at 1-2 (Sept. 2, 2015).    
21 Comments of the National Cable & Telecommunications Association, U.S. Copyright Office, Docket 

No. RM 2010-10, at 2 (Apr. 25, 2011).    
22 See, e.g., Report of the Register of Copyrights, U.S. Copyright Office, Satellite Home Viewer 

Extension and Reauthorization Act Section 109 Report, at 5 (June 2008) (Copyright Office Section 

109 Report) (“The structure of the Section 111 [cable compulsory] license, however, was not created 

in a vacuum. To fully understand the historic development of Section 111 and its terms, it is 

necessary to explicitly discuss the FCC rules that were incorporated into the structure of the 

statute”); Report of the Register of Copyrights, U.S. Copyright Office, Satellite Home Viewer Extension 

and Reauthorization § 110 Report, at 50-51 (Feb. 2006) (“It has long been recognized that in the 

context of statutory licenses, copyright owners may be harmed when their works, which are licensed 

for retransmission in one market, are retransmitted to a distant market, sometimes competing with a 

copyright owner’s license for the same work in that distant market. Such harm can be mitigated by 

syndicated exclusivity rules, network nonduplication rules and retransmission consent requirements. 

These rules are consistent with copyright law.”); Report of the Register of Copyrights, U.S. Copyright 

Office, Satellite Television Extension and Localism Act § 302 Report, at iii (Aug. 29, 2011) (“The 

statutory licenses at issue are codified in copyright law but do not operate in a vacuum. They interact 

with equally complex provisions of communications law and regulations.”).     
23 FCC, Retransmission Consent and Exclusivity Rules: Report to Congress Pursuant to Section 208 

of the Satellite Home Viewer Extension and Reauthorization Act of 2004, at ¶ 33 (Sept. 2005). See 

also Report and Order, 3 FCC Rcd 5299, 5324 ¶ 153 (1988) (noting network non-duplication rules’ 

“relationship to the Copyright Act’s compulsory license”) (1988 Order).         
24 Copyright Office Section 109 Report, at 70 (“it appears that the distant signal licenses set royalties 

at below market rates”). See also 1988 Order at ¶ 69 (recognizing that compulsory license fees for 

distant signals “bear no direct relationship to the value of specific programs carried” on those 

signals).   



Marlene H. Dortch 

September 15, 2015 

Page 5 

 

   

 

the Commission cannot change.25 Congress also recently directed the Comptroller General 

to study and report on any “changes to the carriage requirements currently imposed” on 

MVPDs under the Communications Act and FCC regulations “that would be required or 

beneficial to consumers,” “if Congress implemented a phase-out of the current statutory 

licensing requirements.”26 Particularly under these circumstances, the Commission should 

not attempt harmful piecemeal alterations to the broad legal and regulatory framework 

governing the television programming marketplace.    

 

Respectfully submitted, 

 

 

 

Rick Kaplan 

General Counsel and  

  Executive Vice President 

 

 

cc:   Maria Kirby 

 Chanelle Hardy 

 Valery Galasso 

 Matthew Berry 

 Alison Nemeth 

 Robin Colwell 

 William Lake  

                                

 

         

 

 

 

 

 

 

 

                                                 
25 See STELA Reauthorization Act of 2014 (STELAR), Sec. 101. See also NAB Comments at 39.   
26 STELAR, Sec. 107. GAO is currently undertaking this study, which must be completed 18 months 

from the enactment of STELAR in December 2014. The House of Representatives Judiciary 

Committee is currently in the midst of a comprehensive review of copyright law, including specifically 

the compulsory copyright licenses for television programming, with the intent to legislate in those 

areas where updates are needed.  
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BROADCAST EXCLUSIVITY RULES 
Effects of Elimination Would Depend on Other 
Federal Actions and Industry Response 

Why GAO Did This Study 
Local television stations negotiate with 
content providers—including national 
broadcast networks, such as ABC—for 
the right to be the exclusive provider of 
content in their markets. FCC’s 
network non-duplication and 
syndicated exclusivity rules 
(“exclusivity rules”) help protect these 
contractual rights. In 2014, FCC issued 
a further notice of proposed rulemaking 
(FNPRM) to consider eliminating or 
modifying the rules in part to determine 
if the rules are still needed given 
changes in recent years to the video 
marketplace.  

GAO was asked to review the 
exclusivity rules and the potential 
effects of eliminating them. This report 
examines (1) industry stakeholder 
views on the need for and effects of 
the exclusivity rules and (2) the 
potential effects that removing the 
exclusivity rules may have on the 
production and distribution of content, 
including local news and community-
oriented content.  

GAO reviewed all 31 comments filed 
by industry stakeholders with FCC in 
response to its FNPRM. GAO also 
interviewed 27 of those industry 
stakeholders and FCC officials. GAO 
also analyzed—in light of general 
economic principles—stakeholder 
views on the potential effects of 
eliminating the rules. 

FCC reviewed a draft of this report and 
provided technical comments that GAO 
incorporated as appropriate. 

 
 

What GAO Found 
Broadcast industry stakeholders that GAO interviewed (including national 
broadcast networks, such as ABC, and local television stations) report that the 
exclusivity rules are needed to protect local television stations’ contractual rights 
to be the exclusive providers of network content, such as primetime dramas, and 
syndicated content, such as game shows, in their markets. These stakeholders 
report that by protecting exclusivity, the rules support station revenues, including 
fees from cable operators paid in return for retransmitting (or providing) the 
stations to their subscribers (known as retransmission consent fees). Conversely, 
cable industry stakeholders report that the rules limit options for providing high-
demand content, such as professional sports, to their subscribers by requiring 
them to do so by retransmitting the local stations in the markets they serve. As a 
result, these stakeholders report that the rules may lead to higher retransmission 
consent fees, which may increase the fees households pay for cable service. 

Based on GAO’s analysis of industry stakeholder views, expressed in comments 
to the Federal Communications Commission (FCC) and interviews, eliminating 
the exclusivity rules may have varying effects.  

• If the rules were eliminated and cable operators can provide television 
stations from other markets to their subscribers (or “import” a “distant 
station”), local stations may no longer be the exclusive providers of network 
and syndicated content in their markets. This situation could reduce 
stations’ bargaining position when negotiating with cable operators for 
retransmission consent. As a result, stations may agree to lower 
retransmission consent fees. This potential reduction in revenues could 
reduce stations’ investments in content, including local news and 
community-oriented content; the fees households pay for cable television 
service may also be affected. Because multiple factors may influence 
investment in content and fees, GAO cannot quantify these effects.  

• If the rules were eliminated, other federal and industry actions could limit 
cable operators’ ability to import distant stations. For example, if copyright 
law was amended in certain ways, cable operators could face challenges 
importing distant stations. A cable operator could be required to secure 
approval from all copyright holders (such as the National Football League) 
whose content appears on a distant station the cable operator wants to 
import; with possibly hundreds of copyright holders in a day’s 
programming, the transaction costs would make it unlikely that a cable 
operator would import a distant station. Also, broadcast networks may be 
able to provide oversight of retransmission consent agreements if FCC 
rules were to allow it. Cable operators may only import distant stations if 
retransmission consent agreements with those stations permit it, and 
stations’ agreements with broadcast networks generally prohibit stations 
from granting such retransmission. If FCC rules allowed it, broadcast 
networks could provide oversight to help ensure such agreements do not 
grant retransmission outside the stations’ local markets. Under these two 
scenarios, local stations may remain the exclusive providers of content in 
their markets, their bargaining position may remain unchanged, and there 
may be limited effects on content and fees for cable service. 

View GAO-15-441. For more information, 
contact Mark Goldstein at (202) 512-2834 or 
goldsteinm@gao.gov. 

http://www.gao.gov/products/GAO-15-441�
http://www.gao.gov/products/GAO-15-441�
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Page i GAO-15-441  Broadcast Exclusivity Rules 

Letter  1 

Background 4 
Industry Stakeholders Have Differing Views of the Need for and 

Effects of Exclusivity Rules 12 
The Effects of Eliminating the Exclusivity Rules on Content 

Depend on Related Federal Actions and the Response of 
Industry Participants 17 

Concluding Observations 25 
Agency Comments 25 

Appendix I Objectives, Scope, and Methodology 26 

 

Appendix II GAO Contact and Staff Acknowledgments 28 
 

Figures 

Figure 1: Broadcasting Industry Participants and Flow of 
Television Content 5 

Figure 2: Examples of the Network Non-Duplication Rule Area of 
Exclusivity for Small and Large Markets 7 

Figure 3: Flow of Money in the Broadcasting Industry 11 
Figure 4: Potential Scenarios Under Which Elimination of 

Exclusivity Rules May Have Varying Effects 17 
Figure 5: Potential Effects of Eliminating the Federal 

Communication Commission’s Exclusivity Rules 19 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Contents 



 
 
 

Page 1 GAO-15-441  Broadcast Exclusivity Rules 

441 G St. N.W. 
Washington, DC 20548 

April 14, 2015 

The Honorable Fred Upton 
Chairman 
The Honorable Frank Pallone, Jr. 
Ranking Member 
Committee on Energy and Commerce 
House of Representatives 
 
The Honorable Greg Walden 
Chairman 
The Honorable Anna G. Eshoo 
Ranking Member 
Subcommittee on Communications and Technology 
Committee on Energy and Commerce 
House of Representatives 

Local television stations often provide national content, such as national 
news and primetime dramas, and local content, such as local news and 
emergency alerts, over the air to the public. Many of these stations are 
affiliated with national broadcast networks, such as the “top four” 
networks—ABC, CBS, Fox, and NBC. Despite the availability of free over-
the-air content, about 85 to 90 percent of U.S. households pay for and 
receive television service from a multichannel video programming 
distributor (MVPD), such as a cable or satellite operator, which provides a 
secondary transmission (or retransmission) of local television stations’ 
content, as well as transmission of cable networks unavailable over the 
air. Local television stations generally obtain the exclusive right to air 
content in their local markets through negotiations and contracts with 
national broadcast networks that supply national news and sports and 
primetime shows, and syndicators that provide content such as game 
shows and reruns. The Federal Communications Commission’s (FCC) 
network non-duplication and syndicated exclusivity rules (exclusivity 
rules) help local television stations enforce these exclusive rights, in part 
by requiring cable operators1 to block duplicative network and syndicated 

                                                                                                                     
1FCC’s exclusivity rules apply equally to cable operators and open video system 
operators. For the purposes of this report, we refer to both as “cable operators.” However, 
FCC’s rules generally do not apply to satellite operators such as Dish Network; satellite 
operators are subject to similar restrictions under copyright law.  
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Many entities are involved in the production and distribution of television 
content to households, as shown in figure 1. Local television stations may 
acquire network content from the national broadcast networks that they 
are affiliated with, such as CBS; from syndicators for syndicated content, 
such as game shows and reruns; or from both.8 Stations also create their 
own content, including local news. Stations provide content to households 
directly through over the air transmission, which households can receive 
free of charge, and through retransmission by MVPDs, such as cable and 
satellite operators. Content producers, such as Sony and Disney, also 
distribute content through cable networks, such as ESPN, that are carried 
by MVPDs. “Over-the-top” providers, such as Netflix, provide content to 
consumers through Internet connections often provided by MVPDs. 

                                                                                                                     
8In this report, we only consider commercial local television stations; some stations are 
noncommercial, such as those affiliated with the Public Broadcasting System. Commercial 
stations can be affiliated with a national broadcast network, such as ABC, or independent, 
that is, not affiliated with a network. Those stations affiliated with a national broadcast 
network enter affiliation agreements with the network. Broadcast networks own and 
operate some local television stations. For example, CBS owns and operates 16 local 
television stations, including those in Atlanta, New York, and Pittsburgh. Under federal 
law, a single entity can own any number of television stations nationwide as long as the 
stations collectively reach no more than 39 percent of national television households. See 
Consolidated Appropriations Act, 2004, Pub. L. No. 108-199, § 629,118 Stat. 3, 99 (2004). 
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station and create efficiencies in the distribution of network content. Thus, 
while exclusive territories reduce competition between some stations 
(e.g., local NBC stations in different geographic markets do not compete), 
the exclusive territories could provide incentives for stations to invest 
more heavily in the development of content and thus promote greater 
competition between stations in the same geographic market (e.g., local 
ABC and NBC stations in the same market compete), which can benefit 
viewers. 

 
FCC’s exclusivity rules are an administrative mechanism for local 
television stations to enforce their exclusive rights obtained through 
contracts with broadcast networks and syndicators. 

• Network non-duplication. This rule protects a local television station’s 
right to be the exclusive provider of network content in its market. 
FCC promulgated the rule in 1966 to protect local television stations 
from competition from cable operators that might retransmit the 
signals of stations from distant markets. FCC was concerned that the 
ability of cable operators to import the signals of stations in distant 
markets into a local market was unfair to local television stations with 
exclusive contractual rights to air network content in their local market. 
The rule allows exclusivity within the area of geographic protection 
agreed to by the network and the station, so long as that region is 
within a radius of 35 miles—for large markets—or 55 miles—for small 
markets—from the station (see fig. 2).11 

                                                                                                                     
11There are some limited exceptions. For example, the network non-duplication rule does 
not apply to distant signals that are “significantly viewed,” within a given market. FCC 
publishes a list of stations that are deemed to be significantly viewed outside their DMA. 
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consent in “good faith.”16 FCC’s rules set a number of good faith 
standards, including a requirement that parties designate an individual 
with decision-making power to lead negotiations. 

 
• Compulsory copyright. Must carry and retransmission consent pertain 

to the retransmission of a local television station’s signal. The content 
within that signal is protected by copyright. For example, the National 
Football League (NFL) holds the copyright for its games that are 
broadcast on CBS, Fox, and NBC. Generally, any potential user 
(other than the copyright holder) intending to transmit copyright 
protected content must obtain permission from the copyright holder 
beforehand. The compulsory copyright licenses, enacted in 1976, 
allow cable operators to retransmit all content on a local television 
station without negotiating with the copyright holders.17 To make use 
of the compulsory copyright, the cable operator must follow relevant 
FCC rules and pay royalties to the Copyright Office within the Library 
of Congress.18 The Copyright Act establishes the royalties that a cable 
operator must pay to carry television stations’ signals. A cable 
operator pays a minimum royalty fee regardless of the number of local 
or distant television station signals it carries, and the royalties for local 
signals are less than those for distant signals. 

 

                                                                                                                     
16The Communications Act requires that FCC promulgate rules requiring MVPDs and 
local television stations to negotiate retransmission consent agreements in good faith. 47 
U.S.C. 325(b)(3)(C)(ii). The rules subsequently promulgated by FCC define good faith 
standards and prohibit, among other things, refusal by one entity to negotiate and refusal 
by one entity to respond to a proposal made by another entity. See 47 C.F.R. § 
76.65(b)(1). 
17The compulsory copyright also applies to satellite operators. The compulsory copyright 
ensures that copyright holders are compensated for the retransmission of their content 
and that cable and satellite operators do not have to negotiate individually with each 
copyright holder. See 17 U.S.C. §§ 111, 119. According to FCC officials, however, it is not 
clear if the compulsory copyright applies to open video systems. Although the Copyright 
Office recommended to Congress in 1997 that copyright law be amended to include open 
video systems, Congress has not acted on that recommendation. See U.S. Copyright 
Office, A Review of the Copyright Licensing Regimes Covering Retransmission of 
Broadcast Signals (Washington, D.C.: Aug. 1, 1997).  
18The Copyright Office disburses these royalties to copyright holders. See 17 U.S.C. § 
111(d)(3). 
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Compensation for television content flows through industry participants in 
a number of ways that are relevant to the exclusivity rules, as seen in 
figure 3. 

Figure 3: Flow of Money in the Broadcasting Industry 

 

Households that subscribe to television service with an MVPD pay 
subscription fees; FCC reported that the average monthly fee for 
expanded-basic service was $64.41 on January 1, 2013.19 Those MVPDs, 
including cable and satellite operators, pay retransmission consent fees 
to local television stations that opt for retransmission consent; as 
discussed above, the fees are determined in negotiations between 
stations and MVPDs. Advertisers purchase time from local television 
stations, broadcast networks, and MVPDs. Local television stations 
provide compensation to their affiliated national broadcast networks and 
to the providers of syndicated content in exchange for the rights to be the 

                                                                                                                     
19FCC defined expanded-basic service as the combination of basic service and the most 
subscribed to cable programming service tier. This excludes service from satellite 
operators. Implementation of Section 3 of the Cable Television Consumer Protection and 
Competition Act of 1992; Statistical Report on Average Rates for Basic Service, Cable 
Programming Service, and Equipment, Report on Cable Industry Prices, 29 FCC Rcd. 
5280, 5282 (2014). 
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exclusive provider of that content in their market. Local television stations 
also use their advertising and retransmission consent revenues to 
develop their own content, including local news.20 

 
In 2014, FCC issued a FNPRM to consider eliminating or modifying the 
exclusivity rules, in part to determine if the rules are still needed given 
changes to the video marketplace since the rules were first promulgated. 
FCC asked for comments on, among other things, the potential effects of 
eliminating the rules. In response to the FNPRM, FCC received 72 
records during the open comment period, including letters from 
individuals, and comments and reply comments from industry 
stakeholders. FCC officials said that the Media Bureau is working on a 
recommendation for the FCC Chairman’s consideration on whether to 
repeal or modify the exclusivity rules; there is no firm timeframe for when 
the bureau may make a recommendation. 

 
 

 

 

 

 

                                                                                                                     
20According to Nielsen data from February 2013, almost three out of four U.S. adults (71 
percent) watch local television news over the course of a month. Kenneth Olmstead et al., 
“How Americans Get TV News at Home,” Pew Research Center Journalism Project (Oct. 
11, 2013), accessed March 5, 2014, http://www.journalism.org/2013/10/11/how-
americans-get-tv-news-at-home/. 

FCC Rulemaking on 
Exclusivity Rules 

Industry Stakeholders 
Have Differing Views 
of the Need for and 
Effects of Exclusivity 
Rules 



 
 
 
 
 

Page 13 GAO-15-441  Broadcast Exclusivity Rules 

All 13 broadcast industry stakeholders (local television stations, national 
broadcast networks, and relevant industry associations) we interviewed 
and whose comments to FCC we reviewed report that the exclusivity 
rules are needed to help protect stations’ exclusive contractual rights to 
air network and syndicated content in their markets. Those stakeholders 
reported that the rules provide an efficient enforcement mechanism to 
protect the exclusivity that local television stations negotiate for and 
obtain in agreements with networks and syndicators; in the absence of 
the rules, enforcement of exclusivity would have to take place in the 
courts, which would be difficult and inefficient for several reasons. 

• These stakeholders report that if a local television station believes that 
a cable operator improperly imported duplicative content on a distant 
signal into its market, the station will be unable to bring legal action to 
stop the airing of this duplicative content. Specifically, the cable 
operator may have an agreement with a station in a distant market 
that allows it to retransmit that station’s signal in other markets. Since 
the affected local station might not have a contract with either the 
cable operator that is importing the distant station or the distant 
station, these stakeholders report that the local station cannot bring 
legal action. In 2012, for example, cable operator Time Warner Cable 
(TWC) did not reach a retransmission consent agreement with Hearst 
broadcast stations in five markets. TWC’s contract with another 
broadcaster, Nexstar, did not explicitly prohibit retransmission of 
Nexstar’s signals into distant markets,21 and TWC imported Nexstar 
stations into Hearst’s markets.22 However, according to one broadcast 
industry stakeholder, because of a lack of contractual relationship 
between Hearst and TWC regarding the retransmission of Nexstar’s 
signals, it would have been very difficult for Hearst to take a breach of 
contract action. 

                                                                                                                     
21According to FCC, affiliation agreements generally prohibit local stations from granting 
retransmission of their signals outside their local market. 
22Nexstar filed a breach of contract and a copyright infringement claim against TWC in 
federal court, arguing, among other things, that its retransmission consent agreement with 
TWC did not permit the out-of-market retransmission of its stations’ signals. Nexstar 
moved for a preliminary injunction, to prohibit TWC from retransmitting its signals into 
distant markets. Nexstar’s motion was denied, as the United States Court of Appeals for 
the Fifth Circuit affirmed that Nexstar was unlikely to succeed on the merits because its 
retransmission consent agreement with TWC allowed out-of-market retransmission of 
Nexstar’s signals. See Nexstar Broadcasting, Inc. v. Time Warner Cable, Inc,. 524 Fed. 
Appx. 977 (2013). 
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• Even if a local station could bring legal action, these broadcast 
industry stakeholders added that enforcing exclusivity through courts 
would be more time consuming and resource intensive than using 
FCC administrative review to determine or uphold exclusive rights that 
parties negotiated in contracts. 

Furthermore, all 13 broadcast industry stakeholders we interviewed and 
whose comments to FCC we reviewed report that exclusivity rules are 
needed to help protect stations’ revenues. These stakeholders report that 
because the rules protect the contractual exclusivity rights of local 
television stations, stations can maintain their bargaining position in 
retransmission consent negotiations with cable operators, allowing them 
to obtain what they consider to be fair retransmission consent fees based 
on the value of the content in their signal. If a local station does not grant 
a cable operator retransmission consent, the cable operator cannot 
provide any network or syndicated content that the station provides, 
including high-demand content. By contrast, if cable operators could 
import duplicative content on a distant signal, even on a temporary basis 
to avoid not showing national network content during a retransmission 
consent impasse, these stakeholders report that the bargaining position 
of local television stations will decline, with a commensurate decline in 
retransmission consent fees and the value of the local television station, 
as the station will no longer be the exclusive content provider. In addition, 
because the rules ensure that local television stations’ audiences are not 
reduced by the availability of duplicative content on signals from distant 
markets (for example, all households in a given market who watch 
popular NBC prime-time dramas will do so on their local NBC affiliate, as 
households are unable to do so on a NBC station from another market), 
they report that the rules help protect their audience share. This in turn, 
allows local television stations to obtain higher advertising revenues than 
they would if they were not the exclusive provider of network and 
syndicated content in their market. These broadcasting industry 
stakeholders also reported that by strengthening local stations’ revenues, 
the rules help them invest in developing and providing local news, 
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emergency alerts, and community-oriented content, in support of FCC’s 
localism goals.23 

However, the majority of cable industry stakeholders we interviewed and 
whose comments to FCC we reviewed reported that many local television 
stations have reduced their investments in local news in recent years 
despite the existence of the rules. In addition, we previously found that 
local television stations are increasingly sharing services, such as 
equipment and staff, for local news production.24 For example, stations 
can have arrangements wherein one station produces another station’s 
news content and also provides operational, administrative, and 
programming support. In addition, viewership for local news has declined 
in recent years—according to the Pew Research Center’s analysis of 
2013 Nielsen data, the viewership for early evening newscasts had 
declined 12 percent since 2007.25 During this time, Americans have 
increasingly turned to other devices—such as computers and mobile 
devices—to access news on the Internet. For example, the Pew 
Research Center also reported in 2013 that 54 percent of Americans said 
they access news on mobile devices and 82 percent said they do on a 
desktop or laptop computer.26 

                                                                                                                     
23Localism is a policy that encourages local over-the-air broadcasting and ensures that 
some programming is produced at the local level with the local audience in mind. The 
concept of localism derives from title III of the Communications Act, which instructs FCC 
to regulate broadcasting in the public interest by, among other things, licensing broadcast 
stations among communities as to provide a fair, efficient, and equitable distribution 
around the country. Congress has viewed localism as a primary legislative objective with 
television broadcast stations serving as important sources of local news and public affairs 
programming. Pub. L. No. 102-385, § 2(a)(9), 104 Stat. 1460, 1461. 
24GAO, Media Ownership: FCC Should Review the Effects of Broadcaster Agreements on 
its Media Policy Goals, GAO-14-558 (Washington, D.C.: June 27, 2014). FCC recently 
took action related to its ownership attribution rules and joint sales agreements, which 
may limit the extent to which local television stations enter such agreements. See Rules 
and Policies Concerning Attribution of Joint Sales Agreements In Local Television 
Markets, Further Notice of Proposed Rulemaking and Report and Order, 29 FCC Rcd. 
4371, 4527 (2014). 
25Katerina Eva Matsa, “Local TV Audiences Bounce Back,” Pew Research Center (Jan. 
28, 2014), accessed March 4, 2015, http://www.pewresearch.org/fact-
tank/2014/01/28/local-tv-audiences-bounce-back/. 
26Pew Research Center, “Key Indicators in Media & News, State of the News Media 2014” 
(Mar. 26, 2014), accessed March 5, 2015, http://www.journalism.org/2014/03/26/state-of-
the-news-media-2014-key-indicators-in-media-and-news/. 
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Eight of 12 cable industry stakeholders we interviewed and whose 
comments to FCC we reviewed reported that because the rules help local 
television stations be the exclusive provider of network content in their 
market, the rules allow local television stations to demand increasingly 
higher retransmission consent fees from cable operators, which some 
said can lead to higher fees that households pay for cable television 
service. Because local television stations are the exclusive providers of 
network content in their markets (e.g., the NBC affiliate in San Diego is 
the only provider of popular NBC prime-time dramas in that market), 
cable operators report that they are forced to pay increasingly higher 
retransmission consent fees. They report that this occurs because if a 
local television station cannot reach agreement with the cable operator 
regarding retransmission consent and does not grant retransmission 
rights to the cable operator, the cable operator cannot import a signal 
from a distant market to provide network content and the cable operator’s 
subscribers lose access to network content. This puts the cable operator 
at risk for losing subscribers to competitors, such as other cable and 
satellite operators, who continue to carry the local television station and 
its network content. While 5 of 12 cable industry stakeholders we 
interviewed and whose comments to FCC we reviewed said that they 
prefer to retransmit the local station instead of a distant market station, 
they feel that the exclusivity rules limit their ability to seek alternatives if 
they are unable to agree to retransmission consent fees with a local 
station. Eight cable industry stakeholders reported that as a result, the 
rules have led to sharp and rapidly increasing retransmission consent 
fees in recent years—a trend that they expect to continue—which can 
lead to higher cable fees for households. SNL Kagan, a media research 
firm, has projected that retransmission consent fees will increase from 
$4.9 billion in 2014 to more than $9.3 billion in 2020.27 However, 4 of 13 
broadcast industry stakeholders we interviewed and whose comments to 
FCC we reviewed stated that cable networks—such as ESPN, TBS, and 
AMC—also have exclusive distribution. For example, a cable operator 
wishing to carry ESPN can only obtain rights to do so from ESPN. 

 

                                                                                                                     
27SNL Kagan Press Release, SNL Kagan Releases Updated Industry Retransmission Fee 
Projections: U.S. TV station owners’ retrans fees expected to reach $9.3 billion by 2020, 
versus the projected level of $4.9 billion this year according to SNL Kagan analysis 
(Monterrey, CA: Oct. 27, 2014). 
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Industry stakeholders we interviewed and whose comments to FCC we 
reviewed discussed different scenarios under which eliminating the 
exclusivity rules may lead to varying effects (see fig. 4).28 In one scenario, 
eliminating the exclusivity rules may provide cable operators with 
opportunities to import distant signals into local markets. This could 
potentially reduce the bargaining position of local television stations in 
retransmission consent negotiations, which could reduce station revenues 
with varying effects on the availability of content and households; 
however, the magnitude of these effects is uncertain. In two other 
scenarios, eliminating the exclusivity rules may have little effect as local 
television stations could maintain their position as the exclusive provider 
of network and syndicated content. As a result, retransmission consent 
negotiations may be unlikely to change, likely resulting in minimal effects 
on content and households. 

Figure 4: Potential Scenarios Under Which Elimination of Exclusivity Rules May 
Have Varying Effects 

 

 

                                                                                                                     
28Our analysis of the potential effects of eliminating the exclusivity rules is based on these 
stakeholder views expressed in both their comments filed with FCC and interviews with 
us, in light of general economic principles. 
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Eleven of 13 broadcast industry stakeholders we interviewed and whose 
comments to FCC we reviewed said that in the absence of the exclusivity 
rules, some local television station contracts with cable operators may 
allow for retransmission of their signals to distant markets. This may 
happen if contracts between local television stations and cable operators 
do not clearly prohibit retransmission outside of the stations’ local 
markets, as was the case in Nexstar’s contract with TWC discussed 
earlier. Two of these stakeholders said this could happen with small 
broadcasters that might lack the financial resources to cover legal 
counsel during their negotiations with cable operators. Broadcast 
networks could provide such assistance. However, officials from all three 
broadcast networks we interviewed told us that they currently do not 
oversee their affiliates’ retransmission consent agreements. In comments 
to FCC, one cable industry association suggested that FCC prohibit 
network involvement in the retransmission consent negotiations of their 
affiliates. Depending on how FCC interprets or amends its good-faith 
rules, broadcast networks may be unable to take a more active role in the 
retransmission consent negotiations between their affiliates and cable 
operators.29 Even if just one local television station allowed a cable 
operator to retransmit its signal outside its local market, the cable 
operator could retransmit that signal in any other market that it served; 
this could potential harm the exclusivity of local television stations 
affiliated with the same broadcast network in those markets served by the 
cable operator. 

The potential ability of a cable operator to import a distant signal, and the 
potential weakening of exclusivity that could result, may lead to a series 
of effects on the distribution of content—including local content—and on 
households and the fees they pay for cable television service (see fig. 5). 

                                                                                                                     
29FCC sought public comment on the potential role of networks in good-faith negotiations, 
including whether to make it a per se violation of the rules for a local television station to 
give its affiliated national broadcast network the right to approve a retransmission consent 
agreement with a cable operator. See Amendment of the Commission’s Rules Related to 
Retransmission Consent, Notice of Proposed Rulemaking, 26 FCC Rcd. 2718, 2729-35 
(2011). 
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Figure 5: Potential Effects of Eliminating the Federal Communication Commission’s Exclusivity Rules 

 
 

The majority of both cable and broadcast industry stakeholders we 
interviewed and whose comments to FCC we reviewed stated that as a 
result of the potential of a cable operator retransmitting a distant station’s 
signal into a local market, local television stations may have reduced 
bargaining position during retransmission consent negotiations with cable 
operators. As stated earlier, the fact that local television stations are the 
exclusive provider in their markets of high-demand national content 
provides them with a strong bargaining position in negotiations with cable 
operators. However, if during retransmission consent negotiations, a 
cable operator can provide certain content by retransmitting the signal of 
a station affiliated with the same broadcast network in another market, the 
local station’s bargaining position declines because it is no longer the 
exclusive provider of the national network content available to the cable 
operator in the station’s market. This reduction in bargaining position may 
lead to fewer black outs and a reduction in retransmission consent fees. 

• With the exclusivity rules in place, a local television station may be 
willing to pull its signal from a cable operator (that is, have a blackout) 
knowing that the cable operator has no alternative for providing high-
demand network and syndicated content.30 However, without the 

                                                                                                                     
30In the current environment, a local television station considering pulling its signal from a 
cable operator likely weighs a temporary reduction in retransmission consent and 
advertising revenues that would result when its station is not provided to cable subscribers 
against a potential longer-term increase in retransmission consent fee revenues. 
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FCC’s exclusivity rules are part of a broader broadcasting industry legal 
and regulatory framework, including must carry, retransmission consent, 
and compulsory copyrights. The exclusivity rules predate many of these 
laws and rules, and in some instances, the development of these other 
laws was premised on the existence of the exclusivity rules. The effects of 
eliminating the exclusivity rules are uncertain, because the outcome 
depends on whether related laws and rules are changed and how 
industry participants respond. For example, if the compulsory copyright 
license for distant signals were eliminated, as some broadcast industry 
stakeholders suggest, removing the exclusivity rules may have little 
effect. In contrast, if FCC were to interpret good faith in its rules to limit 
the extent to which broadcast networks can influence retransmission 
consent negotiations between their affiliated stations and cable operators, 
as one cable industry association suggests, removing the exclusivity rules 
could lead to a series of events, the outcome of which could be a 
reduction in the quality or quantity of local content and potential changes 
in the fees households pay for cable television service. 

 
We provided a draft of this report to FCC for review and comment. FCC 
provided technical comments via email that we incorporated as 
appropriate. 
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The objectives of this report were to examine (1) industry stakeholder 
views on the need for and effects of the exclusivity rules and (2) the 
potential effects that removing the exclusivity rules may have on the 
production and distribution of content, including local news and 
community-oriented content. 

To address both objectives, we reviewed all public comments filed by 
industry stakeholders with the Federal Communications Commission 
(FCC) as part of its further notice of proposed rulemaking (FNPRM)—
FCC docket 10-71—considering elimination or modification of the network 
non-duplication and syndicated exclusivity rules (exclusivity rules). We did 
not review comments filed by individuals and only reviewed those from 
industry stakeholders, such as local television stations or companies, 
multichannel video programming distributors (MVPD), including cable and 
satellite operators, national broadcast networks, industry associations 
representing such companies, and content copyright holders. In total, we 
reviewed 31 public comments. Of those 31 comments, 14 were from 
broadcasting industry stakeholders, 13 were from cable industry 
stakeholders, 1 was from a satellite industry stakeholder, 1 stakeholder 
was both a broadcaster and a cable operator, 1 was from a content 
provider, and 1 was from a related industry association. We reviewed 
these public comments for stakeholder views on the rules, the current 
effects of the rules, and the potential effects of eliminating the rules. 

In addition, we reviewed relevant rules and statutes, such as FCC’s 
exclusivity rules and relevant rulemaking documents, such as FCC’s 
FNPRM. We also reviewed affiliation agreements between broadcast 
networks and local television stations relevant to recent legal action 
regarding the exclusivity rules. We did not review retransmission consent 
agreements between local television stations and cable operators, 
however, as these agreements are not publicly available. 

We also conducted a literature review for studies related to FCC’s 
exclusivity rules, including any studies focused on the potential effects of 
eliminating the rules. To identify existing studies from peer-reviewed 
journals, we conducted searches of various databases, such as EconLit 
and ProQuest. We searched these and other databases using search 
terms including “exclusivity,” “network non-duplication,” and “syndicated 
exclusivity” and looked for publications in the past 5 years. We reviewed 
studies that resulted from our search and found that none of them were 
directly relevant to our work. We reviewed prior GAO reports that cover 
relevant issues, such as retransmission consent and copyrights. 

Appendix I: Objectives, Scope, and 
Methodology 



 
Appendix I: Objectives, Scope, and 
Methodology 
 
 
 

Page 27 GAO-15-441  Broadcast Exclusivity Rules 

We also conducted semi-structured interviews with the industry 
stakeholders that filed public comments with FCC as part of its FNPRM 
considering eliminating or modifying the exclusivity rules. In some cases, 
multiple stakeholders co-signed and co-filed public comments; in these 
instances, we interviewed at least one of those stakeholders. While we 
attempted to interview at least one stakeholder for each of the 31 formal 
comments filed, four stakeholders did not respond to our requests for 
interviews. We interviewed 1 content provider, 13 broadcast industry 
stakeholders, 12 cable industry stakeholders, and 1 satellite industry 
stakeholder. During these interviews, we asked stakeholders about their 
views of FCC’s exclusivity rules, the effects of the rules, and the effects of 
potentially eliminating the rules on retransmission consent fees, 
broadcaster revenues, and the distribution of content, including locally-
oriented content, among other things. In addition, we interviewed selected 
industry analysts who study the broadcasting and cable industries 
regarding the rules and the potential effects of eliminating the rules. We 
selected analysts to interview by identifying ones who analyze and make 
recommendations on the stocks of publicly traded companies that we 
interviewed as part of our review and whom we had interviewed as part of 
prior engagements. We also interviewed FCC officials regarding these 
rules and FCC’s rulemaking process. 

For our second objective, in addition to gathering information about 
industry stakeholder views on the potential effects of eliminating the 
exclusivity rules, we also analyzed those views in light of general 
economic principles to understand more fully the potential effects of 
eliminating the exclusivity rules. 
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