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INTRODUCTION
Pursuant to Federal Rules of Appellate Procedure 18 and 27, the National
Association of Broadcasters, the Multicultural Media, Telecom and Internet
Council, Inc., and the National Association of Black Owned Broadcasters
(collectively, “Petitioners”)1 hereby request that the Court stay the effective date of
the FCC’s Report and Order, Sponsorship Identification Requirements for Foreign
Government-Provided Programming, 36 FCC Rcd 7702 (2021) (“Order”) pending
the completion of judicial review.2 Petitioners sought a stay of the Order pending
appeal from the FCC on September 10, 2021. The FCC denied the request on
December 8, 2021, and thus Petitioners now seek relief in this Court.3

The National Association of Broadcasters is a nonprofit trade association that
advocates on behalf of broadcasters before Congress, the Commission, other
federal agencies, and the courts. The Multicultural Media, Telecom and Internet
Council, Inc. is a national nonprofit and non-partisan organization dedicated to
promoting and preserving equal opportunity and civil rights in the mass media,
telecommunications, and broadband industries. The National Association of Black
Owned Broadcasters is a national not-for-profit organization dedicated to
increasing ownership of broadcast radio and television stations and other media by
African Americans and other people of color. Each Petitioner participated in the
proceedings below. Petitioners’ counsel notified Respondents’ counsel via
telephone that this motion would be filed. Respondents intend to file an opposition.
1

2

The Order is attached as Exhibit 1.

See Exh. 2, Sponsorship Identification Requirements for Foreign GovernmentProvided Programming, Order Denying Stay Request, DA No. 21-1518 (Dec. 8,
2021).
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This case satisfies the requirements for a stay. For all leased programming
(even church services), the Order imposes new rules requiring every television and
radio broadcaster to inquire whether the lessee or someone else in the
production/distribution chain is a foreign governmental entity; if the answer is no,
investigate government databases to determine that representation’s accuracy;
document those investigations; and announce any foreign governmental sponsor’s
identity and retain records of those announcements. Petitioners are likely to
succeed on the merits because the Order flatly contravenes Section 317(c) of the
Communications Act of 1934, as construed by this Court, and unduly burdens
speech in violation of the First Amendment. Petitioners’ members will suffer
irreparable harm absent a stay. The Order will require many members to spend tens
or hundreds of thousands of dollars to hire and train employees to conduct the
required investigations, engage counsel to review their leases, and negotiate with
lessees to bring existing leases into compliance. These unrecoverable costs
unreasonably and unnecessarily burden the operations, resources, and
programming arrangements of broadcast stations across the country. The Order
will cause further irreparable harm to Petitioners’ members and constituents by
both compelling and chilling speech contrary to the First Amendment.
The balance of hardships and the public interest also favor a stay. The
Commission’s perversely designed rule addresses a phantom evil never shown to
3

exist: namely, that foreign governmental entities already registered with the U.S.
Government who sponsor programming on leased airtime would refuse to disclose
their status to broadcasters (even when under an independent, criminally
enforceable statutory obligation to do so). Certainly, the likely harm from requiring
broadcasters to undertake fruitless investigations for thousands of lease
agreements—the vast majority of which have no possible connection to foreign
governmental entities—outweighs the benefit of the rule. A stay is particularly
justified because, with merits briefing partially completed and the rule not yet
effective, the stay will likely last only a few months.
BACKGROUND
The Communications Act has long required broadcasters to identify on air
the person that has paid for or furnished any matter being broadcast by the station.
See 47 U.S.C. § 317(a)(1). A broadcaster must “exercise reasonable diligence to
obtain from its employees, and from other persons with whom it deals directly in
connection with any program or program matter for broadcast, information to
enable such licensee to make the announcement” required. Id. § 317(c).
In addition, the Foreign Agents Registration Act (“FARA”) promotes
transparency so that Americans are aware of foreign governmental attempts to
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sway their opinions.4 FARA requires certain agents to periodically disclose their
relationship with, and activities on behalf of, foreign principals. See 22 U.S.C.
§§ 611-621. Under FARA, physical or electronic “informational materials” that an
agent disseminates for its foreign principal must conspicuously identify both agent
and principal and inform audiences they can obtain more information from the
DOJ. See 22 U.S.C. § 614(a)-(b); 28 C.F.R. §§ 5.400, 5.402. Willful violation of
FARA or its implementing regulations subjects the offender to criminal sanctions.
See 22 U.S.C. § 618(a)(1).
The Order under review modifies the FCC’s sponsorship identification rules
to require broadcasters to provide new standardized on-air and public inspection
file disclosures when they air programming sourced from certain foreign
governmental entities5 pursuant to a “lease” of airtime. Exh. 1 ¶ 1. A “lease” is
“any arrangement in which a licensee makes a block of broadcast time on its
station available to another party in return for some form of compensation”
regardless of “what those agreements are called, how they are styled, and whether

4

See Department of Justice, FARA Homepage, https://www.justice.gov/nsd-fara.

A foreign governmental entity is: 1) a “government of a foreign country” as
defined by FARA; 2) a “foreign political party” as defined by FARA; 3) an entity
or individual registered as an “agent of a foreign principal” under FARA, whose
“foreign principal” has the meaning given such term in FARA section 611(b)(1)
and that is acting as an agent of such “foreign principal”; or 4) a “U.S.-based
foreign media outlet,” as defined in section 722 of the Communications Act, which
has filed a report with the Commission. Exh. 1 ¶ 14.
5
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they are reduced to writing.” Id. ¶¶ 24, 27. The Order exempted from this
definition only “traditional, short-form advertising,” id. ¶ 28, and thus covers
longer “infomercials.”
Beyond disclosure requirements, the Order requires all broadcasters to
investigate independently whether a lessee or other party in the programming
production/distribution chain is a foreign governmental entity, even if the
broadcaster has no reason to believe the sponsor is affiliated with a foreign
government. Broadcasters that engage in any lease must undertake the following
steps at every lease execution and renewal: 1) inform the lessee of the foreign
sponsorship disclosure requirement; 2) inquire of the lessee whether it qualifies as
any of the four types of “foreign governmental entity”; 3) inquire of the lessee
whether it knows if anyone in the chain of producing/distributing the programming
to be aired under the lease, or a sub-lease, is a foreign governmental entity and has
provided any inducement to air the programming; 4) if the answer to those
inquiries is no, independently investigate the lessee’s status using the DOJ’s FARA
database and the Commission’s U.S.-based foreign media outlets reports; and 5)
memorialize the inquiries and investigations to document compliance. See id. ¶¶
38-41, App. A (proposed 47 C.F.R. § 73.1212(j)). Broadcasters must bring leases
existing at the effective date of the rule (which has not yet been determined) into
compliance within six months. Id. ¶¶ 42-43, 48.
6

On June 17, 2021, the Commission published the Order in the Federal
Register as a final rule. See 86 Fed. Reg. 32221. On July 21, 2021, the Commission
sought comment on the Order’s information collection requirements pursuant to
the Paperwork Reduction Act of 1995 (“PRA”). See 86 Fed. Reg. 38482. On
August 13, 2021, Petitioners timely petitioned this Court to review the Order.
STANDARD OF REVIEW
The Court will stay the effectiveness of an order pending judicial review
when the petitioner demonstrates: (1) it is likely to prevail on the merits of its
petition for review; (2) it will suffer irreparable harm absent a stay; (3) a stay will
not injure other parties; and (4) a stay serves the public interest. The Court
balances these factors, with no single factor being dispositive.6
ARGUMENT
I.

Petitioners Are Likely to Prevail on the Merits

A. The Order’s Independent Investigation Requirements Violate Section
317(c) of the Communications Act
“[W]hen a statute speaks with clarity to an issue judicial inquiry into the
statute's meaning, in all but the most extraordinary circumstance, is finished.”
Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992). “All questions

See Wash. Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843
(D.C. Cir. 1977).
6
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of government are ultimately questions of ends and means.” Nat’l Fed’n of Fed.
Emps. v. Greenberg, 983 F.2d 286, 290 (D.C. Cir. 1993). “Agencies are therefore
bound, not only by the ultimate purposes Congress has selected, but by the means
it has deemed appropriate, and prescribed, for the pursuit of those purposes.” Colo.
River Indian Tribes v. Nat’l Gaming Comm’n, 466 F.3d 134, 139 (D.C. Cir. 2006)
(internal quotation marks omitted). “[O]nly Congress can rewrite” the
Communications Act. La. Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 376 (1986).
Here, Congress has spoken exactly to the disclosure it intended broadcasters
to make, and the diligence that they must perform to gather the necessary
information. When a station broadcasts any matter for “which any money, service
or other valuable consideration is directly or indirectly paid, or promised to or
charged or accepted by, the station so broadcasting, from any person, shall, at the
time the same is so broadcast, be announced as paid for or furnished, as the case
may be, by such person.” 47 U.S.C. § 317(a). Section 317(c) defines the obligation
of licensees in obtaining information for that disclosure: “The licensee of each
radio station shall exercise reasonable diligence to obtain from its employees, and
from other persons with whom it deals directly in connection with any program or
program matter for broadcast, information to enable such licensee to make the
announcement required by this section.” Id. § 317(c) (emphasis added).
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This Court has interpreted Section 317(c) in accord with its plain language,
holding that “the language of section 317, of itself, does not” “impose any burden
of independent investigation upon licensees.” Loveday v. FCC, 707 F.2d 1443,
1454 (D.C. Cir. 1983) (emphasis added). The Court emphasized that (outside of
the duty to gather information from its own employees) a licensee could rely
strictly on information received from those with whom it dealt directly.
In contrast to subsection (a) (1), subsection (c) refers only to persons
with whom a station deals directly and thus indicates that the station
may rely on the data provided by such a person to determine whether
the party paying is the real party in interest. In its terms, then, the
“reasonable diligence” required by subsection (c) does not mandate a
full-scale investigation by a broadcaster and is satisfied by
appropriate inquiries made by the station to the party that pays it for
the broadcast.
Id. at 1449 (emphasis added).
The Court buttressed its findings by noting that Congress, in enacting the
original sponsorship identification requirement in 1927, “imposed only a very
limited obligation upon broadcasters: to announce that a program had been paid for
or furnished to the station by a third-party and to identify that party.” Id. at 1451.
Nothing in the legislative history or extrinsic evidence, the Court declared,
“suggests that Congress or the legal community believed that [the Act] required
broadcasters to undertake investigations.” Id. Moreover, the Commission’s
implementing regulations prior to enactment of Section 317(c) in 1960 did not
impose any investigatory burden, and Section 317(c) ratified those regulations. Id.
9

at 1453. The legislative history of the 1960 amendment indicated that the licensee
would not be an insurer of the disclosure’s accuracy; in other words, “a licensee
need not go behind the information it receives to guarantee its accuracy.” Id. at
1455 n.18. The Commission adopted that very interpretation before the Loveday
Court. Id. at 1449.
In the Order, the Commission does not analyze the statutory language or
history of Section 317(c), and addresses Loveday only in a footnote. See Exh. 1
¶¶ 37-45 & n.132. In the stay denial order, the Commission attempts to rectify its
failure by providing a distinct rationale, but that is both too late and unavailing.
The Commission treats Section 317(c) as if it imposed a freestanding “reasonable
diligence” standard under which “[w]hether someone of ordinary prudence would
investigate sponsorship information depends on the circumstances at issue,” such
as credibility of the information or the practicability of investigation. Exh. 2 ¶ 12.
The Commission ignores that Congress employed a “qualifying infinitive”7 to
delimit the broadcaster’s duty of diligence: i.e., the broadcaster must “exercise
reasonable diligence to obtain from its employees, and from other persons with
whom it deals directly” the necessary information. 47 U.S.C. § 317(c) (emphasis
added). Thus, the only diligence the broadcaster must exercise is to obtain the

See “The qualifying infinitive,” https://www.englishgrammar.org/qualifyinginfinitive/ (June 29, 2012).
7
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information from those identified sources; the Commission is not free to expand
the broadcaster’s duty of diligence to other sources. “[This] court has repeatedly
rejected the notion that the absence of an express proscription allows an agency to
ignore a proscription implied by the limiting language of a statute.” S. Cal. Edison
Co. v. F.E.R.C., 195 F.3d 17, 24 (D.C. Cir. 1999).
This Court so held in Loveday, which did not (as the Commission now
posits) “grant[] deference to the Commission’s interpretation of its reasonable
diligence requirement in the context of the sponsorship identification rules as they
existed at that time.” Exh. 2 ¶ 14. Loveday relied on the plain language and
legislative history in what in current parlance is Chevron Step 1 analysis, supra at
8-10, and declined “to find a power in the Commission to require more of licensees
than it has required here unless there existed rather clear evidence that Congress
intended to vest such a power,” 707 F.2d at 1449. The Commission now attempts
to claim the 1960 amendment’s legislative history as support, see Exh. 2 ¶ 17, but
Loveday interpreted the very passage from the Senate Report on which the
Commission relies to declare that “a licensee need not go behind the information it
receives to guarantee its accuracy.” 707 F.2d at 1455 n.18.
The Commission also attempts to distinguish Loveday because of
“congressional concern about undisclosed foreign government programming” and
“amendments to the Communications Act that link identification of foreign
11

governmental actors to FARA, similar to the rules promulgated herein.” Exh. 1 ¶
45 n.132. None of the cited Member correspondence addressed interpretation of
Section 317(c), and regardless current congressional concerns cannot change the
scope of a 60-year-old statute. Indeed, this Court has dismissed the notion of “postenactment legislative history” as “oxymoronic.” Cobell v. Norton, 428 F.3d 1070,
1075 (D.C. Cir. 2005).
Next, the Commission declares that the Order “obviates the concern raised
by the Loveday court about licensees having ‘to guess in every situation what the
Commission would later find to be “reasonable diligence.”’” Exh. 1 ¶ 45 n.132
(quoting Loveday, 707 F.2d at 1457). But that discussion came after Loveday had
interpreted Section 317(c) not to permit independent investigations, and this Court
declared that “[t]here are, moreover, good reasons why this court should not read
into the statute or regulations the licensee duty petitioners seek to establish.”
Loveday, 707 F.2d at 1457. Those reasons included both the obligation’s
indeterminacy and the constitutional questions raised. Id. at 1457-59. Even if
arguendo the searches mandated by the Order are more limited than the
investigation proposed by the Loveday petitioner, this Court’s statutory
construction remains unaltered: the statute does “not impose any burden of
independent investigation upon licensees,” and “is satisfied by appropriate
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inquiries made by the station to the party that pays it for the broadcast.” Id. at
1449, 1453.8
Because the Order runs afoul of both the plain language of Section 317(c)
and its binding interpretation in Loveday, Petitioners have a reasonable likelihood
of success on the merits.
B. The Order Violates the First Amendment
“Mandating speech that a speaker would not otherwise make necessarily
alters the content of the speech.” Riley v. Nat’l Fed’n of the Blind of N.C., Inc.,
487 U.S. 781, 795 (1988). Accordingly, compelled speech generally warrants strict
scrutiny, see Centro Tepeyac v. Montgomery Cty., 722 F.3d 184, 193 (4th Cir.
2013) (en banc), “which requires the Government to prove that the restriction
furthers a compelling interest and is narrowly tailored to achieve that interest.”
Ariz. Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 734 (2011)
(internal quotation marks omitted). Although the courts apply less demanding
scrutiny to disclosure obligations, see infra, the Order does not simply mandate
disclosure of information known to the broadcaster or supplied to it by a third

The Commission also relies on United States of America v. WHAS, Inc., 385 F.2d
784, 788 (6th Cir. 1967). But that case interpreted Section 317(a), not (c). WHAS
holds only that the latter would permit the Commission to require announcement of
the real party in interest rather than the nominal sponsor; it did not address what
sources the Commission can require the broadcaster to tap in obtaining that
information.
8
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party. The Order compels the broadcaster to investigate a third party’s status and
report it as its own representation. Strict scrutiny applies.
Even if arguendo a lesser standard applies, the Supreme Court instructs that
disclosure requirements still demand “exacting scrutiny” under the First
Amendment. Americans for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2383
(2021) (plurality). Exacting scrutiny requires that the speech compulsion be
“narrowly tailored” to “a sufficiently important” government interest, even if not
the least restrictive means. Id.9 The Order fails even under the narrower standard.
A regulation is narrowly tailored only if it does not “burden substantially
more speech than is necessary to further the government's legitimate interests.”
McCullen v. Coakley, 573 U.S. 464, 486 (2014) (citation omitted). The
Government bears the burden of proving narrow tailoring. See id. at 495; Edenfield
v. Fane, 507 U.S. 761, 770 (1993). The Order fails the narrow tailoring
requirement for multiple reasons.
First, the Order burdens substantially more speech than necessary to serve
the asserted interest. In the abstract, the federal government has an interest in
“ensuring that the public is aware of when a party has sponsored content on a

The Commission invokes the “heightened rational basis” standard of Ruggiero v.
FCC, 317 F.3d 239 (D.C. Cir. 2003), Exh. 2 ¶ 27 & n.82, but that standard
governed a content-neutral character qualification and is inapposite.
9
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broadcast station,” particularly if the sponsor is a foreign governmental entity. Exh.
1 ¶ 69. But “a governmental body seeking to sustain a restriction on . . . speech
must demonstrate that the harms it recites are real and that its restriction will in fact
alleviate them to a material degree.” Edenfield, 507 U.S. at 770-71.
The Commission has not established a sufficiently important problem
warranting nationwide regulation of all leased programming at all 1,324
commercial television stations and 11,288 commercial radio stations across the
country (of which 92% and 99% respectively are small businesses). Exh. 1, App.
B, ¶¶ 13-17. The FCC identified only three hyper-localized examples of foreign
propaganda on U.S. airwaves: programming by Russia Today and Radio Sputnik
on stations in Washington, D.C. and Kansas City, Missouri, and by China Radio
International on a Washington, D.C. station without disclosure that they were
foreign governmental entities. Exh. 1 at nn.1, 9, 52, 71, 74, 75 and 178. That
hardly indicates a wave of foreign broadcast propaganda justifying a burdensome
nationwide regulation applicable to all leased programming of all broadcasters.
Critically, the scant examples cited by the Commission would not have been
redressed by the independent searches mandated by the Order, since the foreign
entities in question were not at the time registered under FARA or disclosed as a
foreign media outlet to the Commission. See Exh. 1 ¶ 17 n.52 (Radio Sputnik); see
Koh Gui Qing and John Shiffman, Beijing’s covert radio network airs China15

friendly news across Washington, and the world, Reuters Investigates (Nov. 2,
2015), https://www.reuters.com/investigates/special-report/china-radio/. Thus, the
problem the Order purports to solve—undisclosed sponsorship of leased broadcast
programming by FARA registrants or Commission-listed foreign media outlets—
does not seem to exist. Even if it did, the Government cannot impose blanket
restrictions on speech for limited, localized, or sporadic problems. See Initiative
and Referendum Inst. v. U.S. Postal Serv., 417 F.3d 1299, 1307-08 (D.C. Cir.
2005).
Moreover, a regulation compelling speech that is both overinclusive and
underinclusive is by definition not narrowly tailored. Cahaly v. Larosa, 796 F.3d
399, 406 (4th Cir. 2015); Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546 (1993). Here, the Order is both.
The Commission only applied investigation-and-reporting obligations on
broadcasters, even though the primary problems of disinformation or propaganda
sponsored by foreign governments have occurred over the Internet (and to a lesser
extent on cable channels, which generally do not require sponsorship
disclosures).10 A recent report found that YouTube carried 57 foreign-government

Exh. 9, at 1-2 and notes 2-3; William Marcellino, Christian Johnson, Marek N.
Posard & Todd C. Helmus, Foreign Interference in the 2020 Election: Tools for
Detecting Online Election Interference, RAND CORP. (2020),
https://www.rand.org/pubs/research_reports/RRA704-2.html; Jeff Kao, ProPublica,
10
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channels without disclosure.11 Ironically, when the Commission noted “an increase
in the dissemination of programming in the United States by foreign governments
and their representatives,” it cited two articles discussing cable and Internet
propaganda unaddressed by the Order. See Exh. 1 ¶ 4 & n.10 (citing William
Broad, Putin’s Long War Against American Science, NEW YORK TIMES (Apr. 13,
2020) and Julian Barnes, Matthew Rosenberg and Edward Wong, As Virus
Spreads, China and Russia See Openings for Disinformation, NEW YORK TIMES
(Apr. 10, 2020)). The Commission declined to consider its authority to impose any
disclosure obligation on cable, satellite or online platforms. So, the Commission
has ordered the entirety of the nation’s broadcasters to conduct cumulatively
expensive investigations into foreign propaganda that barely exists on the
airwaves, while the real problem festers.
Even if differential regulation of broadcasters were permissible, the Order is
significantly overinclusive and thus not narrowly tailored. Simon & Schuster, Inc.
v. Members of New York State Crime Victims Bd., 502 U.S. 105, 121 (1991). The

and Raymond Zhong, Paul Mozur and Aaron Krolik, The New York Times, How
China Spreads Its Propaganda Version of Life for Uyghurs, PROPUBLICA (June 23,
2021), https://www.propublica.org/article/how-china-uses-youtube-and-twitter-tospread-its-propaganda-version-of-life-for-uyghurs-in-xinjiang.
Ava Kofman, YouTube Promised to Label State-Sponsored Videos But Doesn’t
Always Do So, PROPUBLICA (Nov. 22, 2019),
https://www.propublica.org/article/youtube-promised-to-label-state-sponsoredvideos-but-doesnt-always-do-so.
11
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Commission imposed no reasonable limit on the type of leased programming
subject to investigation requirements. See Exh. 1 ¶¶ 44-45. A broadcaster therefore
must conduct the mandated investigation into whether a foreign governmental
entity has sponsored every infomercial (for Snuggies, Beachbody workout
programs, or cosmetic treatments); every radio call-in program by a local financial
planner on retirement options; or every local church’s Sunday services. The absurd
overkill of this regulation underscores its unlawfulness.
Furthermore, a regulation is not narrowly tailored if “it is possible
substantially to achieve the Government’s objective in less burdensome ways.”
Edwards v. District of Columbia, 755 F.3d 996, 1009 (D.C. Cir. 2014) (internal
quotation marks omitted). Multiple alternatives would have advanced the
government’s interest without the Order’s unnecessary burdens upon broadcaster
speech.
Because ordinary commercial or local leases pose no substantial risk of
undeclared foreign governmental sponsors deceiving audiences, the Commission
could have limited its independent-investigation rule to program leases where that
risk arguably existed. But the Commission rejected a proposal to limit its
investigation requirement to circumstances where the broadcaster had reason to
believe that the sponsor was affiliated with a foreign governmental entity, Exh. 1 ¶
44, and without good reason. It matters not that the Act lacks a reason-to-believe
18

standard, see id., for the Commission is not implementing a statutory mandate in
requiring independent investigations into possible foreign governmental sponsors.
Contrary to the Commission’s understanding, id., a “reason-to-believe” standard is
objective, not subjective, and does not “favor existing lessees at the expense of
new and diverse entrants,” id. If anything, a broadcaster will have more
information on existing lessees that might trigger a duty to investigate.
Regardless, the question is whether the Commission has burdened more
speech than necessary. The risk that local churches, municipalities, and
commercial vendors of products or services (the vast majority of lessees) are fronts
for foreign governmental entities is too infinitesimal to justify broad encroachment
on broadcasters’ First Amendment rights. The Government “may not regulate
expression in such a manner that a substantial portion of the burden on speech does
not serve to advance its goals.” Ward v. Rock Against Racism, 491 U.S. 781, 799
(1989).
Alternatively, the Commission could have limited investigational duties to
“any political broadcast matter or any broadcast matter involving the discussion of
a controversial issue of public importance,” a category of programming already
identified in the statute (47 U.S.C. § 317(a)(2)), and regulations (47 C.F.R.
§ 73.1212(d)). The Commission did not address this proposal. See Exh. 1 ¶ 33 &
n.99. “To meet the requirement of narrow tailoring, the government must
19

demonstrate that alternative measures that burden substantially less speech would
fail to achieve the government's interests, not simply that the chosen route is
easier.” McCullen, 573 U.S. at 495.
Finally, the Commission could easily have achieved its purported objectives
simply by stopping at requiring the sponsor to disclose the required information to
the broadcaster. The Commission has undoubted power to do that (as it did). See
Exh. 1 ¶¶ 31, 39, 46-47; 47 U.S.C. § 508(a)-(c). Notably, the investigation required
by the Order would only discover foreign governmental sponsors that are above
board and compliant with the law: i.e., those having already registered under
FARA or disclosed their status as foreign media outlets to the Commission under
47 U.S.C. § 624. As the Commission concedes, FARA registrants are required to
disclose their identity in programming. See Exh. 1 ¶ 51. The Commission could
simply have required the lessees to add the additional information (such as the
country involved) that the Order requires. The Commission, however, oddly states
that “[t]here is no reason to believe this alternative would be effective when
lessees’ existing statutory obligation ‘to communicate information to the licensee
relevant to determining whether a disclosure is needed,’ violation of which is
subject to a $10,000 fine or imprisonment, has not prevented abuses.” Exh. 2 ¶ 35
(footnotes omitted). But the Commission has not pointed to even a single abuse by
a FARA registrant or an FCC-disclosed foreign media outlet. Because there is no
20

reason to expect that those compliant entities would not divulge accurate
information to stations, the Order’s unduly burdensome requirements accomplish
nothing. For the same reasons it violates the First Amendment, the Order also is
arbitrary and capricious and violates the Administrative Procedure Act.12
In short, Petitioners have a reasonable probability of success on their First
Amendment challenge, which will likely either impel the Court to reaffirm
Loveday to avoid the constitutional question, or to set aside the Order.
II.

Petitioners’ Members Will Suffer Irreparable Harm Absent a Stay
Although economic harms do not normally constitute irreparable injury,

“where economic loss will be unrecoverable, such as in a case against a
Government defendant where sovereign immunity will bar recovery, economic
loss can be irreparable.” Everglades Harvesting & Hauling, Inc. v. Scalia, 427 F.
Supp. 3d 101, 115 (D.D.C. 2019); Wis. Gas Co. v. FERC, 758 F.2d 669 (D.C. Cir.
1985) (per curiam). As described in the attached declarations, Exhs. 3-8, the Order
will require many broadcasters to spend significant funds to hire and train
employees to conduct the required investigations, as well as engage counsel to
review and revise their program leases.13 Broadcasters will not be able to recover

12

See Petitioners’ Initial Br. at 54-56.

The Commission claims the number of leases cited by certain declarants does not
match the time brokerage agreements in their files, Exh. 2 ¶¶ 41-42 & n.136, but
13
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from the government the substantial economic losses they will suffer to bring their
leases into compliance with the Order. Accordingly, Petitioners’ members will
suffer irreparable harm if a stay is not entered pending appeal.
Petitioners’ members also will suffer irreparable harm arising from the First
Amendment burdens imposed by the Order. The Order unlawfully compels and
chills speech, see supra at 13-21, and “the loss of First Amendment freedoms, for
even minimal periods of time, unquestionably constitutes irreparable injury,” Elrod
v. Burns, 427 U.S. 347, 373 (1976); Archdiocese of Wash. v. Wash. Metro. Area
Transit Auth., 897 F.3d 314, 334 (D.C. Cir. 2018). A broadcaster that complies
with the compelled investigation and speech requirements arising from these
regulations has suffered irreparable harm. Further, some broadcasters may
determine that the heavy compliance burdens imposed by the Order outweigh the
benefits of airing certain sponsored content.14 Broadcasters curtailing their use of
leases due to the Order have suffered irreparable harm.
III.

The Balance of Hardships and Public Interest Weigh in Favor of a Stay
The balance of hardships and public interest also favor a stay. See Nken v.

Holder, 556 U.S. 418, 435 (2009) (“These factors merge when the Government is

disregards that the leases covered by the Order are not limited to such written
agreements, supra at 5-6.
14

See Exhs. 10-12 (ex parte letters from Petitioners to Commission).
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the opposing party.”). A stay would leave the FCC’s current sponsorship
identification rules in effect pending Petitioners’ appeal. Under those rules,
broadcasters still must disclose the sponsors of their programming and exercise
reasonable diligence to determine sponsor identity to facilitate the required
disclosure. Any additional public benefit the Order’s requirements may provide is
far outweighed by the economic and First Amendment harms that would result
from imposing the Order’s requirements on thousands of stations.
Furthermore, Petitioners have demonstrated that they are likely to succeed
on the merits of their claims. The public interest is not served by implementing a
rule that violates the Communications Act and the First Amendment. Because
Petitioners have shown likely success on the merits, the public interest weighs in
favor of injunctive relief. See Catholic Legal Immigration Network, Inc. v. Exec.
Office for Immigration Review, 513 F. Supp. 3d 154, 176(D.D.C. Jan. 18, 2021)
(“There is generally no public interest in the perpetuation of unlawful agency
action.”) (internal citation omitted).
Even in the unlikely event that the Commission prevails on appeal, the stay
would only delay implementation of the rule for a few months. Although the final
rules issued in April, 2021, the Commission has not yet released a Federal
Register notice indicating it has requested Office of Management and Budget
(“OMB”) review under the PRA (which typically takes 30-60 days, see
23

https://pra.digital.gov/clearance-process/). The Order takes effect after Federal
Register publication of notice of OMB approval, see Exh. 1 ¶ 79, which is
unlikely to occur before late February. Petitioners have already filed their initial
brief in this case, and final briefs are due February 25, 2022. Based on calendaring
practice, this case likely will be scheduled for argument in April or May, and most
(although not all) cases are decided within a few months of argument.15
CONCLUSION
For the foregoing reasons, the Motion for a stay pending judicial review
should be granted.
Dated: December 22, 2021
Respectfully submitted,
/s/ Stephen B. Kinnaird
Stephen B. Kinnaird
PAUL HASTINGS LLP
2050 M Street, NW
Washington, DC 20036
(202) 551-1700
stephenkinnaird@paulhastings.com
Counsel for Petitioners National Association
of Broadcasters, Multicultural Media,
Telecom and Internet Council, Inc., and
National Association of Black Owned
Broadcasters

Petitioners will apprise the Court when the notice of the commencement of
OMB review is published, and respectfully request the Court to resolve this stay
request before OMB review is complete.
15
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/s/ Richard Kaplan
Richard Kaplan
Jerianne Timmerman
NATIONAL ASSOCIATION OF
BROADCASTERS
1 M Street, SE
Washington, DC 20003
/s/ Robert E. Branson
Robert E. Branson
David Honig
MULTICULTURAL MEDIA, TELECOM
AND INTERNET COUNCIL, INC.
1250 Connecticut Avenue, NW, 7th Floor
Washington, DC 20036
/s/ James L. Winston
James L. Winston
NATIONAL ASSOCIATION OF BLACK
OWNED BROADCASTERS
1250 Connecticut Avenue, NW, Suite 700
Washington, DC 20036
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CERTIFICATE OF COMPLIANCE
This motion complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and type-style requirements of Fed. R. App. P. 32(a)(6) because it has
been prepared in a proportionally spaced typeface using Microsoft Word in 14point Times New Roman font.
This motion complies with the word-count limitation of Fed. R. App. P.
27(d)(2)(A). This motion contains 5,190 words, not counting the parts excluded by
Fed. R. App. P. 32(f) and Circuit Rule 32(e)(1).

/s/ Richard Kaplan
Richard Kaplan
Attorney for Petitioner National
Association of Broadcasters

CERTIFICATE OF SERVICE
I, Richard Kaplan, hereby certify that on December 22, 2021, I filed the
foregoing Motion for Stay Pending Judicial Review with the Clerk of the Court for
the United States Court of Appeals for the District of Columbia Circuit using the
electronic CM/ECF system which will serve participants in this case who are
registered CM/ECF users.
/s/ Richard Kaplan
Richard Kaplan
Counsel for Petitioner National
Association of Broadcasters
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Sponsorship Identification Requirements for Foreign
Government-Provided Programming, Report and
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WUDQVSDUHQF\RQWKHDLUZDYHV%\WKLV2UGHUZHVHHNWRDGGUHVVFLUFXPVWDQFHVLQZKLFKDIRUHLJQ



See, e.g., .RK*XL4LQJDQG-RKQ6KLIIPDQ Beijing’s Covert Radio Network Airs China-Friendly News Across
Washington, and the World 1RY KWWSVZZZUHXWHUVFRPLQYHVWLJDWHVVSHFLDOUHSRUWFKLQDUDGLR
GHVFULELQJKRZWKH&KLQHVHJRYHUQPHQWUDGLREURDGFDVWHU&5,ZDVDEOHWKURXJKDVXEVLGLDU\WROHDVHDOPRVWDOORI
WKHDLUWLPHRQD:DVKLQJWRQ'&DUHDVWDWLRQDQGEURDGFDVWSUR&KLQHVHJRYHUQPHQWSURJUDPPLQJRQWKLVVWDWLRQ
ZLWKRXWGLVFORVLQJWKHOLQNDJHWRWKH&KLQHVHJRYHUQPHQW $QQD0DVVRJOLDDQG.DUO(YHUV+LVWURPRussia Paid
Radio Broadcaster $1.4 Million to Air Kremlin Propaganda in DC2SHQ6HFUHWVRUJ -XO\ 
KWWSVZZZRSHQVHFUHWVRUJQHZVUXVVLDSDLGUDGLREURDGFDVWHUPLOOLRQWRDLUNUHPOLQSURSDJDQGD
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

JRYHUQPHQWDOHQWLW\SXUVXDQWWRDOHDVHRIDLUWLPHLVUHVSRQVLEOHIRUSURJUDPPLQJLQZKROHRULQSDUW
RQD86EURDGFDVWVWDWLRQ$OWKRXJKXQGHU86ODZIRUHLJQJRYHUQPHQWVDQGWKHLUUHSUHVHQWDWLYHVDUH
UHVWULFWHGIURPKROGLQJDEURDGFDVWOLFHQVHGLUHFWO\WKHUHLVQROLPLWDWLRQRQWKHLUDELOLW\WRHQWHULQWRD
FRQWUDFWZLWKWKHOLFHQVHHRIDVWDWLRQWRDLUSURJUDPPLQJRILWVFKRRVLQJRUWROHDVHWKHHQWLUHFDSDFLW\RI
DUDGLRRUWHOHYLVLRQVWDWLRQ1RUGRZHSURKLELWVXFKDUUDQJHPHQWVJRLQJIRUZDUG5DWKHULQVXFK
LQVWDQFHVWKHUXOHVZHDGRSWWRGD\ZLOOUHTXLUHWKDWWKHSURJUDPPLQJDLUHGSXUVXDQWWRVXFKDQDJUHHPHQW
FRQWDLQDFOHDUVWDQGDUGL]HGGLVFORVXUHVWDWHPHQWLQGLFDWLQJWRWKHOLVWHQHURUYLHZHUWKDWWKHPDWHULDOKDV
EHHQVSRQVRUHGSDLGIRURUIXUQLVKHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\DQGFOHDUO\LQGLFDWHWKHIRUHLJQ
FRXQWU\LQYROYHG

7KHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHDGRSWLQWKLV2UGHUVHHNWRHOLPLQDWHDQ\
SRWHQWLDODPELJXLW\WRWKHYLHZHURUOLVWHQHUUHJDUGLQJWKHVRXUFHRISURJUDPPLQJSURYLGHGIURPIRUHLJQ
JRYHUQPHQWDOHQWLWLHV%DVHGXSRQFRPPHQWVUHFHLYHGLQUHVSRQVHWRWKHNPRMDQGDVGHWDLOHGIXUWKHU
EHORZZHDPHQGVHFWLRQRIWKH&RPPLVVLRQ¶VUXOHVWRUHTXLUHDVSHFLILFGLVFORVXUHDWWKHWLPHRI
EURDGFDVWLIPDWHULDODLUHGSXUVXDQWWRWKHOHDVHRIWLPHRQWKHVWDWLRQKDVEHHQVSRQVRUHGSDLGIRURU
IXUQLVKHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\WKDWLQGLFDWHVWKHVSHFLILFHQWLW\DQGFRXQWU\LQYROYHG,QVR
GRLQJZHZLOOLQFUHDVHWUDQVSDUHQF\DQGHQVXUHWKDWDXGLHQFHVRIEURDGFDVWVWDWLRQVDUHDZDUHZKHQD
IRUHLJQJRYHUQPHQWRULWVUHSUHVHQWDWLYHVDUHVHHNLQJWRSHUVXDGHWKH$PHULFDQSXEOLF7KURXJKWKH
SXEOLFILOLQJUHTXLUHPHQWVDVVRFLDWHGZLWKGLVFORVXUHVZHZLOODOVRHQDEOHLQWHUHVWHGSDUWLHVWRPRQLWRU
WKHH[WHQWRIVXFKHIIRUWVWRSHUVXDGHWKH$PHULFDQSXEOLF

2XUQHZUXOHVVHHNWRDGGUHVVWKHSULPDU\PHDQVLGHQWLILHGLQWKHUHFRUGE\ZKLFK
IRUHLJQJRYHUQPHQWDOHQWLWLHVDUHDFFHVVLQJ86DLUZDYHVWRSHUVXDGHWKH$PHULFDQSXEOLFZLWKRXW
DGHTXDWHGLVFORVXUHRIWKHWUXHVSRQVRUQDPHO\WKHOHDVHRIWLPHWRDLUSURJUDPPLQJRQD86OLFHQVHG
EURDGFDVWVWDWLRQ,QIRFXVLQJRXUGLVFORVXUHUHTXLUHPHQWRQVXFKVLWXDWLRQVZHVHHNWRDGGUHVVDQ
LPSRUWDQWLVVXHRISXEOLFFRQFHUQZKLOHJRLQJQRIXUWKHUWKDQQHFHVVDU\WKXVEDODQFLQJFRQVLGHUDWLRQVRI
WKH)LUVW$PHQGPHQWZLWKWKHQHHGIRUFRQVXPHUVWREHVXIILFLHQWO\LQIRUPHGDVWRWKHRULJLQRIPDWHULDO
EURDGFDVWRQVWDWLRQVOLFHQVHGRQWKHLUEHKDOILQWKHSXEOLFLQWHUHVW)XUWKHURXUDSSURDFKLQFRUSRUDWHV
H[LVWLQJSURYLVLRQVRIDQGGHILQLWLRQVFRQWDLQHGLQWKH)RUHLJQ$JHQW5HJLVWUDWLRQ$FW )$5$ DQGWKH
&RPPXQLFDWLRQV$FWRIDVDPHQGHGVRDVWRPLQLPL]HWKHEXUGHQRQEURDGFDVWHUVDVWKH\
&RQWLQXHGIURPSUHYLRXVSDJH 

GHVFULELQJKRZD)ORULGDEDVHGFRPSDQ\50%URDGFDVWLQJ//&KDGEHHQDFWLQJDVDPLGGOHPDQEURNHULQJ
DLUWLPHIRU5XVVLDQJRYHUQPHQWRZQHG6SXWQLN,QWHUQDWLRQDO 


,QWKLV2UGHURXUXVHRIWKHWHUP³IRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ´UHIHUVWRDOOSURJUDPPLQJWKDWLV
SURYLGHGE\DQHQWLW\RULQGLYLGXDOWKDWIDOOVLQWRRQHRIWKHIRXUFDWHJRULHVGLVFXVVHGLQ6HFWLRQ,,,$EHORZ,Q
WXUQWKHSKUDVH³SURYLGHGE\´ZKHQXVHGLQUHODWLRQWR³IRUHLJQJRYHUQPHQWSURJUDPPLQJ´FRYHUVERWKWKH
EURDGFDVWRISURJUDPPLQJLQH[FKDQJHIRUFRQVLGHUDWLRQDQGIXUQLVKLQJRIDQ\³SROLWLFDOSURJUDPRUDQ\SURJUDP
LQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´IRUIUHHDVDQLQGXFHPHQWWREURDGFDVWWKHSURJUDPPLQJSee
6HFWLRQ,,,%EHORZ GLVFXVVLQJVHFWLRQV D  DQG  RIWKH$FWZKLFKGLVFXVVERWKSURJUDPPLQJWKDWLVSDLG
IRUDQGIXUQLVKHGIRUIUHH 


See86& D 



Sponsorship Identification Requirements for Foreign Government-Provided Programming1RWLFHRI3URSRVHG
5XOHPDNLQJ)&&5FG   NPRM 



&)5 D  VWDWLQJWKDW³>Z@KHQDEURDGFDVWVWDWLRQWUDQVPLWVDQ\PDWWHUIRUZKLFKPRQH\VHUYLFHRU
RWKHUYDOXDEOHFRQVLGHUDWLRQLVHLWKHUGLUHFWO\RULQGLUHFWO\SDLGRUSURPLVHGWRRUFKDUJHGRUDFFHSWHGE\VXFK
VWDWLRQWKHVWDWLRQDWWKHWLPHRIEURDGFDVWVKDOODQQRXQFH  >W@KDWVXFKPDWWHULVVSRQVRUHGSDLGIRURU
IXUQLVKHGHLWKHULQZKROHRULQSDUWDQG  >E@\ZKRPRURQZKRVHEHKDOIVXFKFRQVLGHUDWLRQZDVVXSSOLHG´ 



See135&RPPHQWVDW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

GHWHUPLQHZKHWKHUWKHSURJUDPPLQJLVIURPDIRUHLJQJRYHUQPHQWDOHQWLW\,QDGGLWLRQZHGLVFXVVWKH
VWHSVWKDWEURDGFDVWHUVPXVWWDNHWRVDWLVI\WKHVWDWXWRU\³UHDVRQDEOHGLOLJHQFH´VWDQGDUGLQGHWHUPLQLQJ
ZKHWKHUDIRUHLJQJRYHUQPHQWDOHQWLW\LVWKHVRXUFHRISURJUDPPLQJSURYLGHGRYHUWKHLUVWDWLRQV

,QWKLVPDQQHUZHUHILQHRXUUXOHVWRIXUWKHUHQVXUHWKDWWKHSXEOLFLVIXOO\LQIRUPHGRQ
WKHVRXUFHRISURJUDPPLQJFRQVXPHG:HILQGLWLVFULWLFDOWKDWWKH$PHULFDQSXEOLFEHDZDUHZKHQD
IRUHLJQJRYHUQPHQWKDVVSRQVRUHGSDLGIRURULQWKHFDVHRISROLWLFDOSURJUDPVRUSURJUDPVLQYROYLQJ
WKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHIXUQLVKHGWKHSURJUDPPLQJIRUIUHHDVDQLQGXFHPHQWWRDLUWKH
PDWHULDOSDUWLFXODUO\JLYHQZKDWVHHPVWREHDQLQFUHDVHLQWKHGLVVHPLQDWLRQRISURJUDPPLQJLQWKH
8QLWHG6WDWHVE\IRUHLJQJRYHUQPHQWVDQGWKHLUUHSUHVHQWDWLYHV
,,

%$&.*5281'


7KHSULQFLSOHWKDWWKHSXEOLFKDVDULJKWWRNQRZWKHLGHQWLW\RIWKRVHWKDWVROLFLWWKHLU
VXSSRUWLVDIXQGDPHQWDODQGORQJVWDQGLQJWHQHWRIEURDGFDVWLQJ&RQJUHVVDQGWKH&RPPLVVLRQKDYH
VRXJKWWRHQVXUHWKDWWKHSXEOLFLVLQIRUPHGZKHQDLUWLPHKDVEHHQSXUFKDVHGLQDQHIIRUWWRSHUVXDGH
DXGLHQFHVILQGLQJLWHVVHQWLDOWRHQVXUHWKDWDXGLHQFHVFDQGLVWLQJXLVKEHWZHHQSDLGFRQWHQWDQGPDWHULDO
FKRVHQE\WKHEURDGFDVWHULWVHOI$FFRUGLQJO\EHJLQQLQJZLWKWKH5DGLR$FWRIEURDGFDVWVWDWLRQV
KDYHEHHQUHTXLUHGWRDQQRXQFHWKHQDPHRIDQ\³SHUVRQILUPFRPSDQ\RUFRUSRUDWLRQ´WKDWKDVSDLG
³YDOXDEOHFRQVLGHUDWLRQ´HLWKHU³GLUHFWO\RULQGLUHFWO\´WRWKHVWDWLRQDWWKHWLPHRIEURDGFDVWLQJDQ\
SURJUDPPLQJIRUZKLFKVXFKFRQVLGHUDWLRQKDVEHHQJLYHQ:LWKWKHFUHDWLRQRIWKH)HGHUDO



SeeJoe Chiodo, Russian Radio Takes to Kansas City Airwaves, .&791HZV )HE 
KWWSVZZZNFWYFRPQHZVORFDOBQHZVUXVVLDQUDGLRWDNHVWRNFDLUZDYHVDUWLFOHBGDFHDHHDE
HIEDFHEIEKWPO GHVFULELQJKRZDPLGZHVWHUQVWDWLRQ¶V³KRSH´LVWKDWWKHSXEOLF³VWXPEOH>V@XSRQ´5XVVLDUDGLR
FDUULHGRQWKUHH.DQVDV&LW\UDGLRVWDWLRQVGXULQJWKH³PRUQLQJGULYHDQGJHW>V@KRRNHG´ZKLOHFULWLFVFODLPWKH
UDGLRVKRZ³LVDQRSHUDWLRQUXQRXWRI0RVFRZ´DLULQJ³SURSDJDQGDDQGWKHJRDOLVWRFRQYLQFH\RX$PHULFDLVQ¶W
JRRG´±RQFHLWLVNQRZQWKHUHLV³D5XVVLDQUDGLRVWDWLRQVSLQQLQJWKHQHZVLQDQHJDWLYHZD\´OLVWHQHUV³PD\JUHHW
DOOPHGLDZLWKJUHDWHUVNHSWLFLVP´ /HWWHUIURP5HS$QQD(VKRR8QLWHG6WDWHV+RXVHRI5HSUHVHQWDWLYHVWR$MLW
3DL&KDLUPDQ)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ )&&  $SU  VXSSRUWLQJWKHVWDUWRIDUXOHPDNLQJWR
PRGLI\WKH&RPPLVVLRQ¶VVSRQVRUVKLSLGHQWLILFDWLRQUXOHVWRUHTXLUHWKHLGHQWLILFDWLRQRIIRUHLJQJRYHUQPHQW
³SURSDJDQGD´ see also /HWWHUIURP5HS)UDQN3DOORQH-UHWDO86+RXVHRI5HSUHVHQWDWLYHVWR$MLW3DL
&KDLUPDQ)&& 0D\  RQILOHDWKWWSVGRFVIFFJRYSXEOLFDWWDFKPHQWV'2&$SGI /HWWHU
IURP5HS$QQD(VKRRHWDO86+RXVHRI5HSUHVHQWDWLYHVWR$MLW3DL&KDLUPDQ)&& )HE  RQILOHDW
KWWSVGRFVIFFJRYSXEOLFDWWDFKPHQWV'2&$SGI  UHJDUGLQJUHSRUWVDERXW5XVVLDQJRYHUQPHQW
SURJUDPPLQJEHLQJEURDGFDVWRYHUUDGLRVWDWLRQVLQ:DVKLQJWRQ'&DQG.DQVDV&LW\ZLWKRXWGLVFORVLQJWKHVRXUFH
RIWKHSURJUDPPLQJ /HWWHUIURP5HS$QQD(VKRR86+RXVHRI5HSUHVHQWDWLYHVWR$MLW3DL&KDLUPDQ)&&
-DQ  RQILOHDWKWWSVGRFVIFFJRYSXEOLFDWWDFKPHQWV'2&$SGI 

See, e.g., :LOOLDP-%URDGPutin’s Long War Against American Science1HZ<RUN7LPHV $SU 
KWWSVZZZQ\WLPHVFRPVFLHQFHSXWLQUXVVLDGLVLQIRUPDWLRQKHDOWKFRURQDYLUXVKWPO GHVFULELQJKRZ
WKH5XVVLDQQHWZRUN57$PHULFDDQGLWVSUHGHFHVVRURUJDQL]DWLRQVKDYHVSUHDGPLVLQIRUPDWLRQDERXWYDULRXVJOREDO
HSLGHPLFVRYHUWKH\HDUV -XOLDQ%DUQHV0DWWKHZ5RVHQEHUJDQG(GZDUG:RQJAs Virus Spreads, China and
Russia See Openings for Disinformation1HZ<RUN7LPHV $SU 
KWWSVZZZQ\WLPHVFRPXVSROLWLFVFKLQDUXVVLDFRURQDYLUXVGLVLQIRUPDWLRQKWPO


$VWKH&RPPLVVLRQDVVHUWHGLQWKHFRQWH[WRIDGRSWLQJFKDQJHVWRWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVRYHUDKDOI
FHQWXU\DJR³3HUKDSVWRDJUHDWHUH[WHQWWRGD\WKDQHYHUEHIRUHWKHOLVWHQLQJDQGYLHZLQJSXEOLFLVEHLQJ
FRQIURQWHGDQGEHVHHFKHGE\DPXOWLWXGHRIGLYHUVHDQGRIWHQFRQIOLFWLQJLGHDVDQGLGHRORJLHV3DUDPRXQWWRDQ
LQIRUPHGRSLQLRQDQGZLVGRPRIFKRLFHLQVXFKDFOLPDWHLVWKHSXEOLF¶VQHHGWRNQRZWKHLGHQWLW\RIWKRVHSHUVRQV
RUJURXSVZKRVROLFLWWKHSXEOLF¶VVXSSRUW´Amendment of Sections 3.119, 3.289, 3.654 and 3.789 of the
Commission’s Rules5HSRUWDQG2UGHU)&&SDUD  



5DGLR$FWRI3XE/1R6WDW UHSHDOHG 6HFWLRQRIWKH5DGLR$FW
SURYLGHG
$OOPDWWHUEURDGFDVWE\DQ\UDGLRVWDWLRQIRUZKLFKVHUYLFHPRQH\RUDQ\RWKHUYDOXDEOHFRQVLGHUDWLRQLV
GLUHFWO\RULQGLUHFWO\SDLGRUSURPLVHGWRRUFKDUJHGRUDFFHSWHGE\WKHVWDWLRQVREURDGFDVWLQJIURPDQ\
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

&RPPXQLFDWLRQV&RPPLVVLRQDQGWKHDGRSWLRQRIWKH&RPPXQLFDWLRQV$FWRI WKH$FW WKLV
GLVFORVXUHUHTXLUHPHQWZDVLQFRUSRUDWHGDOPRVWYHUEDWLPLQWRVHFWLRQRIWKH$FW2YHUWKH\HDUV
YDULRXVDPHQGPHQWVWRWKHUXOHVGHFLVLRQVE\WKH&RPPLVVLRQDQGDDPHQGPHQWWRVHFWLRQRI
WKH$FWKDYHFRQWLQXHGWRXQGHUVFRUHWKHQHHGIRUWUDQVSDUHQF\DQGGLVFORVXUHWRWKHSXEOLFDERXWWKHWUXH
LGHQWLW\RIDSURJUDP¶VVSRQVRU

7KH&RPPLVVLRQODVWLPSOHPHQWHGDPDMRUFKDQJHWRLWVVSRQVRUVKLSLGHQWLILFDWLRQUXOHV
LQZKHQLWDGRSWHGUXOHVLPSOHPHQWLQJ&RQJUHVV¶VDPHQGPHQWVWRWKH$FW7KHVSRQVRUVKLS
LGHQWLILFDWLRQUXOHVODUJHO\WUDFNHGWKHSURYLVLRQVRIVHFWLRQRIWKH$FWDQGPDNHXSWKHFXUUHQW
VHFWLRQRIWKH&RPPLVVLRQ¶VUXOHV$VWKHNPRMQRWHGKRZHYHUHYHQZLWKWKHVHUXOHVLQ
SODFHWKHUHDSSHDUWREHLQVWDQFHVZKHUHIRUHLJQJRYHUQPHQWVSD\IRUWKHDLULQJRISURJUDPPLQJRU
SURYLGHLWWREURDGFDVWVWDWLRQVIUHHRIFKDUJHDQGWKHSURJUDPPLQJGRHVQRWFRQWDLQDFOHDULQGLFDWLRQLI
DQ\LQGLFDWLRQDWDOOWRWKHOLVWHQHURUYLHZHUWKDWDIRUHLJQJRYHUQPHQWKDVSDLGIRURUSURYLGHGWKH
SURJUDPPLQJ¶VFRQWHQW*LYHQWKHSDVVDJHRIQHDUO\\HDUVVLQFHWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHV
ZHUHODVWXSGDWHGDQGJURZLQJFRQFHUQVDERXWIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJWKH
&RPPLVVLRQGHWHUPLQHGODVW\HDUWKDWWKHUHZDVDIXUWKHUQHHGWRUHYLHZWKHVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHVWRHQVXUHWKDWFRQVLVWHQWZLWKRXUVWDWXWRU\PDQGDWHIRUHLJQJRYHUQPHQWSURJUDPVSRQVRUVKLSRYHU
WKHDLUZDYHVLVHYLGHQWWRWKH$PHULFDQSXEOLF

6LJQLILFDQWO\WKH&RPPLVVLRQ¶VFXUUHQWVSRQVRUVKLSLGHQWLILFDWLRQUXOHVGRQRWUHTXLUHD
VWDWLRQWRGHWHUPLQHRUGLVFORVHZKHWKHUWKHVRXUFHRILWVSURJUDPPLQJLVLQIDFWDIRUHLJQJRYHUQPHQW
UHJLVWHUHGIRUHLJQDJHQWRUIRUHLJQSROLWLFDOSDUW\ ZKDWZHUHIHUWRDVDIRUHLJQJRYHUQPHQWDOHQWLW\ 
$VWKHNPRMQRWHVLQPDQ\LQVWDQFHVDIRUHLJQJRYHUQPHQWIRUHLJQDJHQWRUIRUHLJQSROLWLFDOSDUW\
SURYLGLQJSURJUDPPLQJWROLFHQVHHVPD\QRWEHLPPHGLDWHO\LGHQWLILDEOHDVVXFK,QRWKHULQVWDQFHVWKH
&RQWLQXHGIURPSUHYLRXVSDJH 

SHUVRQILUPFRPSDQ\RUFRUSRUDWLRQVKDOODWWKHWLPHWKHVDPHLVVREURDGFDVWEHDQQRXQFHGDVSDLGIRU
RUIXUQLVKHGDVWKHFDVHPD\EHE\VXFKSHUVRQILUPFRPSDQ\RUFRUSRUDWLRQ


6HFWLRQSURYLGHG
$OOPDWWHUEURDGFDVWE\DQ\UDGLRVWDWLRQIRUZKLFKVHUYLFHPRQH\RUDQ\RWKHUYDOXDEOHFRQVLGHUDWLRQLV
GLUHFWO\RULQGLUHFWO\SDLGRUSURPLVHGWRRUFKDUJHGRUDFFHSWHGE\WKHVWDWLRQVREURDGFDVWLQJIURPDQ\
SHUVRQVKDOODWWKHWLPHWKHVDPHLVVREURDGFDVWEHDQQRXQFHGDVSDLGIRURUIXUQLVKHGDVWKHFDVHPD\
EHE\VXFKSHUVRQ

6WDWDW 


NPRM)&&5FGDWSDUDV



Id.DWSDUD7KHNPRMFRQWDLQHGDWKRURXJKKLVWRU\RIWKHEDFNJURXQGRIWKH&RPPLVVLRQ¶V
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVId.DWSDUDV



See &)57KHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVFRQWDLQHGLQVHFWLRQFRGLI\WKHUHTXLUHPHQWV
RIVHFWLRQRIWKH$FWDQGDSSO\WRDOOEURDGFDVWVHUYLFHV,QWKHVDPHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVIRU
HDFKW\SHRIEURDGFDVWVHUYLFHZHUHKRXVHGZLWKWKHRWKHUUXOHVIRUWKDWEURDGFDVWVHUYLFHSee Applicability of
Sponsorship Identification Rules, Public Notice, )&&   OD\LQJRXWWKHVHSDUDWHUXOHVHFWLRQV
IRUVWDQGDUGEURDGFDVWVWDWLRQV)0EURDGFDVWVWDWLRQVWHOHYLVLRQEURDGFDVWVWDWLRQVDQGLQWHUQDWLRQDOEURDGFDVW
VWDWLRQV ,QWKHUXOHVZHUHFRQVROLGDWHGLQWRWKHRQHVHFWLRQIRUEURDGFDVWVHUYLFHVDQGFRGLILHGDW&)5
Amendment of Sections 73.119, 73.289, 73.654, 73.789 and 76.221 of the Commission’s Rules5HSRUWDQG
2UGHU)&&GSDUDDQG$SSHQGL[  :HDOVRQRWHWKDWSXUVXDQWWRVHFWLRQRIWKH
&RPPLVVLRQ¶VUXOHVWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDOVRDSSO\WR79WUDQVODWRUORZSRZHU79DQG79ERRVWHU
VWDWLRQV See &)5


NPRM)&&5FGDWQQ



Id.DWSDUD



Id.DWSDUD



Id.DWSDUD
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

OLQNDJHEHWZHHQWKHIRUHLJQJRYHUQPHQWDOHQWLW\DQGWKHHQWLW\SURYLGLQJWKHSURJUDPPLQJPD\EH
GHOLEHUDWHO\DWWHQXDWHGLQDQHIIRUWWRREIXVFDWHWKHWUXHVRXUFHRIWKHSURJUDPPLQJ$OWKRXJKFXUUHQW
UXOHVUHTXLUHWKHGLVFORVXUHRIWKHVSRQVRU¶VQDPHWKHUHODWLRQVKLSRIWKDWVSRQVRUWRDIRUHLJQFRXQWU\LV
QRWUHTXLUHGDVSDUWRIWKHFXUUHQWGLVFORVXUH

&RQVHTXHQWO\WRHQVXUHWKDWWKH$PHULFDQSXEOLFFDQEHWWHUDVVHVVWKHSURJUDPPLQJWKDW
LVGHOLYHUHGRYHUWKHDLUZDYHVWKH&RPPLVVLRQIRXQGWKDWWKHUHLVDQHHGWRLGHQWLI\LQVWDQFHVZKHUH
IRUHLJQJRYHUQPHQWDOHQWLWLHVDUHLQYROYHGLQWKHSURYLVLRQRIEURDGFDVWSURJUDPPLQJ7RWKDWHQGWKH
NPRMSURSRVHGWRDGRSWVSHFLILFGLVFORVXUHUHTXLUHPHQWVIRUEURDGFDVWSURJUDPPLQJWRLQIRUPWKH
SXEOLFZKHQSURJUDPPLQJKDVEHHQSDLGIRURUSURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\DQGWRLGHQWLI\
WKHFRXQWU\LQYROYHG6SHFLILFDOO\WKHNPRMSURSRVHGWKDWZKHQDIRUHLJQJRYHUQPHQWDOHQWLW\KDV
SDLGDUDGLRRUWHOHYLVLRQVWDWLRQGLUHFWO\RULQGLUHFWO\WRDLUPDWHULDORULIWKHSURJUDPPLQJZDV
SURYLGHGWRWKHVWDWLRQIUHHRIFKDUJHE\VXFKDQHQWLW\DVDQLQGXFHPHQWWREURDGFDVWWKHPDWHULDOWKH
VWDWLRQDWWKHWLPHRIWKHEURDGFDVWVKDOOLQFOXGHDVSHFLILHGGLVFORVXUHLQGLFDWLQJWKHQDPHRIWKHIRUHLJQ
JRYHUQPHQWDOHQWLW\DVZHOODVWKHUHODWHGFRXQWU\

,QGHILQLQJ³IRUHLJQJRYHUQPHQWDOHQWLW\´WKHNPRMUHOLHGGLUHFWO\RQSDUWVRIWKH
)$5$VWDWXWH VSHFLILFDOO\WKHGHILQLWLRQVRID³JRYHUQPHQWRIDIRUHLJQFRXQWU\´³IRUHLJQSROLWLFDO
SDUW\´DQG³DJHQWVRIIRUHLJQSULQFLSDOV´ ZKLFKFRYHUVHQWLWLHVDQGLQGLYLGXDOVZKRVHDFWLYLWLHVWKH
8QLWHG6WDWHV'HSDUWPHQWRI-XVWLFH 'HSDUWPHQWRI-XVWLFH KDVLGHQWLILHGDVUHTXLULQJGLVFORVXUHEHFDXVH
WKHLUDFWLYLWLHVDUHSRWHQWLDOO\LQWHQGHGWRLQIOXHQFH$PHULFDQSXEOLFRSLQLRQSROLF\DQGODZ,Q
DGGLWLRQWKHNPRM SURSRVHGWRLQFOXGH³8QLWHG6WDWHVEDVHGIRUHLJQPHGLDRXWOHWV´DVGHILQHGE\WKH
&RPPXQLFDWLRQV$FW8QGHUWKHSURSRVDODQ\SURJUDPPLQJSURYLGHGE\D³IRUHLJQJRYHUQPHQWDO
HQWLW\´ZRXOGEHFRQVLGHUHGD³SROLWLFDOSURJUDP´XQGHUVHFWLRQ D  RIWKH$FWDQGWKXVUHTXLUH
LGHQWLILFDWLRQRIWKHVSRQVRURISDUWLFXODUEURDGFDVWSURJUDPLQJHYHQLIWKHRQO\LQGXFHPHQWWRDLUWKH
SURJUDPPLQJZDVWKHSURYLVLRQRIWKHSURJUDPPLQJLWVHOI7KHNPRMIXUWKHUH[SORUHGWKH³UHDVRQDEOH
GLOLJHQFH´VWDQGDUGWKDWEURDGFDVWHUVPXVWHPSOR\SXUVXDQWWRWKHLUVWDWXWRU\ 86& F DQG
UHJXODWRU\ &)5 E DQG H UHTXLUHPHQWVWRGHWHUPLQHZKHWKHULWVSURJUDPPLQJZDV
SURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\

7KHNPRMSURSRVHGWKDWWKHGLVFORVXUHUHTXLUHPHQWVVKRXOGDSSO\LQWKHFRQWH[WRIWLPH
EURNHUDJHDJUHHPHQWV 7%$V DQGORFDOPDUNHWLQJDJUHHPHQWV /0$V 0RUHRYHUWKHNPRM
SURSRVHGWRDSSO\WKHQHZUXOHVWRHQWLWLHVDXWKRUL]HGSXUVXDQWWRVHFWLRQ F WRSURGXFHSURJUDPLQJLQ
WKH8QLWHG6WDWHVDQGWUDQVPLWLWWRDQRQ86OLFHQVHGVWDWLRQLQDIRUHLJQFRXQWU\IRUEURDGFDVWEDFNLQWR
WKH8QLWHG6WDWHV$OVRWKHNPRMSURSRVHGWKDWWKHGLVFORVXUHUHTXLUHPHQWVZRXOGDSSO\HTXDOO\WR



Id.



Id.



Id.



Id.DWSDUDV



Id.DWSDUD



Id.DWSDUD7KHNPRM DOVRSURSRVHGWRLQFOXGH³IRUHLJQPLVVLRQV´DVGHILQHGE\WKH)RUHLJQ
0LVVLRQV$FWId.DWSDUDV


Id.DWSDUDV



Id.DWSDUD



Id.DWSDUD



Id.DWSDUDV



Id.DWSDUDV
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

DQ\SURJUDPPLQJWUDQVPLWWHGRQDUDGLRRUWHOHYLVLRQVWDWLRQV¶PXOWLFDVWVWUHDPV)LQDOO\LQDGGLWLRQWR
VSHFLI\LQJWKHFKDUDFWHULVWLFVRIWKHSURSRVHGGLVFORVXUHVRQWHOHYLVLRQDQGUDGLRWKHNPRMSURSRVHG
WKDWVWDWLRQVSODFHDFRS\RIWKHDQQRXQFHPHQWLQWKHLURQOLQHSXEOLFLQVSHFWLRQILOH 23,) 

$WRWDORIVHYHQFRPPHQWHUVILOHGFRPPHQWVDQGUHSO\FRPPHQWVLQUHVSRQVHWRWKH
NPRM7KHFRPPHQWHUVJHQHUDOO\VXSSRUWWKH&RPPLVVLRQ¶VJRDORILGHQWLI\LQJIRUHLJQVSRQVRUVKLSRI
SURJUDPPLQJ&RPPHQWHUVDVVHUWKRZHYHUWKDWWKH&RPPLVVLRQPXVWDGGUHVVKRZFXUUHQWUHJXODWLRQV
DUHLQDGHTXDWHEHIRUHDGRSWLQJQHZUXOHVDQGVHYHUDOFRPPHQWHUVVXJJHVWZD\VWRQDUURZWKHSURSRVHG
VFRSHRIWKHUXOHVWRPRUHGLUHFWO\DGGUHVVWKHSURJUDPPLQJWKDWLVRIPRVWFRQFHUQDVGLVFXVVHGIXUWKHU
EHORZ
,,,

',6&866,21


)RUWKHUHDVRQVGLVFXVVHGEHORZZHDGRSWWKHUXOHVSURSRVHGLQWKHNPRMZLWK
PRGLILFDWLRQVWRDGGUHVVPRUHSUHFLVHO\WKHSULPDU\PHWKRGE\ZKLFKIRUHLJQJRYHUQPHQWDOHQWLWLHV
DSSHDUWREHJDLQLQJFDUULDJHIRUWKHLUSURJUDPPLQJRQ86OLFHQVHGEURDGFDVWVWDWLRQVZLWKRXW
GLVFORVLQJWKHRULJLQRIVXFKSURJUDPPLQJQDPHO\WKURXJKOHDVLQJDJUHHPHQWVZLWKVXFKVWDWLRQV%\
QDUURZO\IRFXVLQJRXUUHTXLUHPHQWVZHVHHNWRPLQLPL]HWKHEXUGHQRIFRPSOLDQFHRQOLFHQVHHV
LQFOXGLQJWKRVHSXEOLFWHOHYLVLRQDQGUDGLRVWDWLRQVWKDWFDUU\SURJUDPPLQJIURPHQWLWLHVWKDWGHSHQG
XSRQWD[FUHGLWVDFFHVVWRLQWHUQDWLRQDOORFDWLRQVDQGKLVWRULFDORUDUFKLYDOIRRWDJHIURPIRUHLJQ
JRYHUQPHQWDOVRXUFHVLQSURGXFLQJWKHLUSURJUDPPLQJ:HIXUWKHUQRWHWKDWVXFKWDLORULQJLVLQNHHSLQJ
ZLWKWKH)LUVW$PHQGPHQWE\IRFXVLQJRXUUXOHVQDUURZO\RQWKHDUHDRISRWHQWLDOKDUP

6SHFLILFDOO\DVGLVFXVVHGEHORZRXUQHZUXOHVUHTXLUHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQ
IRUSURJUDPPLQJFRQWHQWDLUHGRQDVWDWLRQSXUVXDQWWRDOHDVHRIDLUWLPHLIWKHGLUHFWRULQGLUHFWSURYLGHU
RIWKHSURJUDPPLQJTXDOLILHVDVD³IRUHLJQJRYHUQPHQWDOHQWLW\´,QWKHILUVWVHFWLRQEHORZZHDQDO\]H
ZKLFKHQWLWLHVRULQGLYLGXDOVPHHWWKDWGHILQLWLRQDQGILQGWKDWWKH\LQFOXGHJRYHUQPHQWVRIIRUHLJQ
FRXQWULHVIRUHLJQSROLWLFDOSDUWLHVFHUWDLQDJHQWVRIIRUHLJQSULQFLSDOVDQG86EDVHGIRUHLJQPHGLD
RXWOHWV1H[WZHGLVFXVVWKHVFRSHRIWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVH[SODLQLQJZK\DQG
KRZZHQDUURZWKHVFRSHRIWKHNPRM¶VSURSRVHGUHTXLUHPHQWVWRIRFXVRQSURJUDPPLQJDLUHGRQ86
EURDGFDVWVWDWLRQVSXUVXDQWWRDQDJUHHPHQWIRUWKHOHDVHRIWLPH:HWKHQGLVFXVVWKHVFRSHRIWKH
UHDVRQDEOHGLOLJHQFHREOLJDWLRQWKDWEURDGFDVWOLFHQVHHVPXVWVDWLVI\WRGHWHUPLQHLILWVOHVVHHLVDIRUHLJQ
JRYHUQPHQWDOHQWLW\VXFKWKDWGLVFORVXUHVDUHQHFHVVDU\1H[WZHGLVFXVVWKHFRQWHQWDQGIUHTXHQF\
UHTXLUHPHQWVIRUWKHPDQGDWHGGLVFORVXUHVWKDWZLOOHQVXUHWKHLGHQWLILFDWLRQRIIRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJLVFRQYH\HGHIIHFWLYHO\WRWKHSXEOLF$VZHPDNHFOHDULQWKDWVHFWLRQWKHUXOHV
DOVRUHTXLUHTXDUWHUO\ILOLQJVRIFRSLHVRIWKHGLVFORVXUHVDVZHOODVWKHQDPHRIWKHSURJUDPWRZKLFKDQ\
GLVFORVXUHVDUHDSSHQGHGLQVWDWLRQV¶23,)7KHQZHFRQFOXGHWKDWRXUIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQUXOHVDSSO\HTXDOO\WRDQ\SURJUDPPLQJEURDGFDVWSXUVXDQWWRDVHFWLRQ F SHUPLW
)LQDOO\ZHFRQFOXGHWKDWRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVVDWLVI\WKH)LUVW$PHQGPHQWDQG
SURYLGHDFRVWEHQHILWDQDO\VLVRIWKRVHQHZUXOHV



Id.DWSDUD



Id.DWSDUDV



Id.DWSDUDV



7KHFRPPHQWHUVZHUH$PHULFDQ3XEOLF7HOHYLVLRQ6WDWLRQVDQG3%6 $376 0LQQHVRWD3XEOLF5DGLR 035 
1DWLRQDO$VVRFLDWLRQRI%URDGFDVWHUV 1$% 1DWLRQDO&DEOHDQG7HOHFRPPXQLFDWLRQV$VVRFLDWLRQ±7KH,QWHUQHW
DQG7HOHYLVLRQ$VVRFLDWLRQ 1&7$ 1DWLRQDO3XEOLF5DGLR 135 5(&1HWZRUNV 5(& DQG50%URDGFDVWLQJ



See$376&RPPHQWVDWLL1$%&RPPHQWVDW135&RPPHQWVDWL5(&&RPPHQWVDW1&7$5HSO\DW



See1$%&RPPHQWVDW1$%5HSO\DW1&7$5HSO\DWsee also135&RPPHQWVDW DVVHUWLQJWKDW
HQIRUFHPHQWRIH[LVWLQJ&RPPLVVLRQUXOHVZRXOGLGHQWLI\ZKHQDIRUHLJQJRYHUQPHQWLVWKHWUXHVSRQVRURID
EURDGFDVW 1$%5HSO\DW DJUHHLQJZLWK135¶VDVVHUWLRQ 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ
$

)&&

(QWLWLHVRU,QGLYLGXDOV:KRVH,QYROYHPHQWLQWKH3URYLVLRQRI3URJUDPPLQJ
7ULJJHUVD'LVFORVXUH


:HUHTXLUHWKDWSURJUDPPLQJDLUHGRQDVWDWLRQSXUVXDQWWRDOHDVHRIDLUWLPHKDYHD
IRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQLIWKHHQWLW\ZKRKDVGLUHFWO\RULQGLUHFWO\SURYLGHGWKHSURJUDPPLQJ
TXDOLILHVDVDIRUHLJQJRYHUQPHQWDOHQWLW\DVGHILQHGKHUHLQ6SHFLILFDOO\D³IRUHLJQJRYHUQPHQWDOHQWLW\´
LVGHILQHGDVDQHQWLW\LQFOXGHGLQRQHRIWKHIROORZLQJFDWHJRULHV
  $³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DVGHILQHGE\)$5$
  $³IRUHLJQSROLWLFDOSDUW\´DVGHILQHGE\)$5$
  $QLQGLYLGXDORUHQWLW\UHJLVWHUHGDVDQ³DJHQWRIDIRUHLJQSULQFLSDO´XQGHUVHFWLRQ F RI
)$5$ZKRVH³IRUHLJQSULQFLSDO´LVD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´D³IRUHLJQ



86& H )$5$GHILQHVD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DV
DQ\SHUVRQRUJURXSRISHUVRQVH[HUFLVLQJVRYHUHLJQGHIDFWRRUGHMXUHSROLWLFDOMXULVGLFWLRQRYHUDQ\
FRXQWU\RWKHUWKDQWKH8QLWHG6WDWHVRURYHUDQ\SDUWRIVXFKFRXQWU\DQGLQFOXGHVDQ\VXEGLYLVLRQRIDQ\
VXFKJURXSDQGDQ\JURXSRUDJHQF\WRZKLFKVXFKVRYHUHLJQGHIDFWRRUGHMXUHDXWKRULW\RUIXQFWLRQVDUH
GLUHFWO\RULQGLUHFWO\GHOHJDWHG6XFKWHUPVKDOOLQFOXGHDQ\IDFWLRQRUERG\RILQVXUJHQWVZLWKLQDFRXQWU\
DVVXPLQJWRH[HUFLVHJRYHUQPHQWDODXWKRULW\ZKHWKHUVXFKIDFWLRQRUERG\RILQVXUJHQWVKDVRUKDVQRW
EHHQUHFRJQL]HGE\WKH8QLWHG6WDWHV

Id.


Id I )$5$GHILQHVD³IRUHLJQSROLWLFDOSDUW\´DV
DQ\RUJDQL]DWLRQRUDQ\RWKHUFRPELQDWLRQRILQGLYLGXDOVLQDFRXQWU\RWKHUWKDQWKH8QLWHG6WDWHVRUDQ\
XQLWRUEUDQFKWKHUHRIKDYLQJIRUDQDLPRUSXUSRVHRUZKLFKLVHQJDJHGLQDQ\DFWLYLW\GHYRWHGLQZKROH
RULQSDUWWRWKHHVWDEOLVKPHQWDGPLQLVWUDWLRQFRQWURORUDFTXLVLWLRQRIDGPLQLVWUDWLRQRUFRQWURORID
JRYHUQPHQWRIDIRUHLJQFRXQWU\RUDVXEGLYLVLRQWKHUHRIRUWKHIXUWKHUDQFHRULQIOXHQFLQJRIWKHSROLWLFDO
RUSXEOLFLQWHUHVWVSROLFLHVRUUHODWLRQVRIDJRYHUQPHQWRIDIRUHLJQFRXQWU\RUDVXEGLYLVLRQWKHUHRI

Id.


Id.  F 6HFWLRQ F RI)$5$SURYLGHVWKDWH[FHSWDVSURYLGHGLQVXEVHFWLRQ G RIWKLVVHFWLRQWKHWHUP
³DJHQWRIDIRUHLJQSULQFLSDO´PHDQV
 DQ\SHUVRQZKRDFWVDVDQDJHQWUHSUHVHQWDWLYHHPSOR\HHRUVHUYDQWRUDQ\SHUVRQZKRDFWVLQDQ\
RWKHUFDSDFLW\DWWKHRUGHUUHTXHVWRUXQGHUWKHGLUHFWLRQRUFRQWURORIDIRUHLJQSULQFLSDORURIDSHUVRQ
DQ\RIZKRVHDFWLYLWLHVDUHGLUHFWO\RULQGLUHFWO\VXSHUYLVHGGLUHFWHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGLQ
ZKROHRULQPDMRUSDUWE\DIRUHLJQSULQFLSDODQGZKRGLUHFWO\RUWKURXJKDQ\RWKHUSHUVRQ² L HQJDJHV
ZLWKLQWKH8QLWHG6WDWHVLQSROLWLFDODFWLYLWLHVIRURULQWKHLQWHUHVWVRIVXFKIRUHLJQSULQFLSDO LL DFWVZLWKLQ
WKH8QLWHG6WDWHVDVDSXEOLFUHODWLRQVFRXQVHOSXEOLFLW\DJHQWLQIRUPDWLRQVHUYLFHHPSOR\HHRUSROLWLFDO
FRQVXOWDQWIRURULQWKHLQWHUHVWVRIVXFKIRUHLJQSULQFLSDO LLL ZLWKLQWKH8QLWHG6WDWHVVROLFLWVFROOHFWV
GLVEXUVHVRUGLVSHQVHVFRQWULEXWLRQVORDQVPRQH\RURWKHUWKLQJVRIYDOXHIRURULQWKHLQWHUHVWRIVXFK
IRUHLJQSULQFLSDORU LY ZLWKLQWKH8QLWHG6WDWHVUHSUHVHQWVWKHLQWHUHVWVRIVXFKIRUHLJQSULQFLSDOEHIRUH
DQ\DJHQF\RURIILFLDORIWKH*RYHUQPHQWRIWKH8QLWHG6WDWHVDQG  DQ\SHUVRQZKRDJUHHVFRQVHQWV
DVVXPHVRUSXUSRUWVWRDFWDVRUZKRLVRUKROGVKLPVHOIRXWWREHZKHWKHURUQRWSXUVXDQWWRFRQWUDFWXDO
UHODWLRQVKLSDQDJHQWRIDIRUHLJQSULQFLSDODVGHILQHGLQFODXVH  RIWKLVVXEVHFWLRQ
Id.
6HFWLRQ G RI)$5$VWDWHVWKDWWKHWHUP³DJHQWRIDIRUHLJQSULQFLSDO´GRHVQRWLQFOXGH
DQ\QHZVRUSUHVVVHUYLFHRUDVVRFLDWLRQRUJDQL]HGXQGHUWKHODZVRIWKH8QLWHG6WDWHVRURIDQ\6WDWHRU
RWKHUSODFHVXEMHFWWRWKHMXULVGLFWLRQRIWKH8QLWHG6WDWHVRUDQ\QHZVSDSHUPDJD]LQHSHULRGLFDORURWKHU
SXEOLFDWLRQIRUZKLFKWKHUHLVRQILOHZLWKWKH8QLWHG6WDWHV3RVWDO6HUYLFHLQIRUPDWLRQLQFRPSOLDQFHZLWK
VHFWLRQRI7LWOHSXEOLVKHGLQWKH8QLWHG6WDWHVVROHO\E\YLUWXHRIDQ\ERQDILGHQHZVRU
MRXUQDOLVWLFDFWLYLWLHVLQFOXGLQJWKHVROLFLWDWLRQRUDFFHSWDQFHRIDGYHUWLVHPHQWVVXEVFULSWLRQVRURWKHU
FRPSHQVDWLRQWKHUHIRUVRORQJDVLWLVDWOHDVWSHUFHQWXPEHQHILFLDOO\RZQHGE\DQGLWVRIILFHUVDQG
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

SROLWLFDOSDUW\´RULVGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHG
ILQDQFHGRUVXEVLGL]HGE\D³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUE\D³IRUHLJQSROLWLFDO
SDUW\´DVGHILQHGE\)$5$DQGWKDWLVDFWLQJLQLWVFDSDFLW\DVDQDJHQWRIVXFK³IRUHLJQ
SULQFLSDO´
  $QHQWLW\PHHWLQJWKHGHILQLWLRQRID³86EDVHGIRUHLJQPHGLDRXWOHW´SXUVXDQWWRVHFWLRQ
RIWKH$FWWKDWKDVILOHGDUHSRUWZLWKWKH&RPPLVVLRQ
2XUDGRSWHGGHILQLWLRQLVODUJHO\FRQVLVWHQWZLWKWKHGHILQLWLRQSURSRVHGLQWKHNPRMH[FHSWIRUWKH
H[FOXVLRQRIIRUHLJQPLVVLRQVIRUWKHUHDVRQVGLVFXVVHGEHORZ

$VGLVFXVVHGLQWKH1350LQHVWDEOLVKLQJWKHVHFDWHJRULHVWRGHILQHFRYHUHGIRUHLJQ
JRYHUQPHQWDOHQWLWLHVWKDWZLOOWULJJHURXUGLVFORVXUHUHTXLUHPHQWZHUHO\RQH[LVWLQJGHILQLWLRQVVWDWXWHV
RUGHWHUPLQDWLRQVE\WKH86JRYHUQPHQWDVWRZKHQDQHQWLW\RULQGLYLGXDOLVDIRUHLJQJRYHUQPHQWD
IRUHLJQSROLWLFDOSDUW\RUDFWLQJLQWKH8QLWHG6WDWHVDVDQDJHQWRQEHKDOIRIDIRUHLJQJRYHUQPHQWRU
IRUHLJQSROLWLFDOSDUW\5HO\LQJRQWKHVHVRXUFHVDOORZVXVWRGUDZRQWKHVXEVWDQWLDOH[SHULHQFHDQG
DXWKRULW\LQVXFKPDWWHUVWKDWDOUHDG\H[LVWVZLWKLQWKHIHGHUDOJRYHUQPHQWDQGDYRLGVLQYROYLQJWKH
&RPPLVVLRQRUWKHEURDGFDVWHULQVXEMHFWLYHGHWHUPLQDWLRQVUHJDUGLQJZKRTXDOLILHVDVDIRUHLJQ
JRYHUQPHQWDOHQWLW\

FARA. ,QSDUWLFXODUZHILQGWKDWUHOLDQFHRQERWKWKHGHILQLWLRQVFRQWDLQHGLQ)$5$DQG
WKHOLVWRIDJHQWVUHJLVWHUHGSXUVXDQWWRWKDWDFWLVDSSURSULDWH$VGLVFXVVHGLQWKHNRPMWKLVORQJ
VWDQGLQJVWDWXWHZDVGHVLJQHGVSHFLILFDOO\WRLGHQWLI\WKRVHIRUHLJQHQWLWLHVRULQGLYLGXDOVWKDW&RQJUHVV
KDVGHWHUPLQHGVKRXOGEHNQRZQWRWKH86JRYHUQPHQWDQGWKH$PHULFDQSXEOLFZKHQWKH\DUHVHHNLQJ
WRLQIOXHQFH$PHULFDQSXEOLFRSLQLRQSROLF\DQGODZV:HQRWHWKDWQRFRPPHQWHUVREMHFWWRWKH
&RPPLVVLRQ¶VSURSRVHGXVHRIWKHGHILQLWLRQVVHWIRUWKLQ)$5$RUWKHOLVWRIIRUHLJQDJHQWVUHJLVWHUHG
SXUVXDQWWRWKDWVWDWXWHDVWKHSULPDU\EDVLVIRURXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV
$FFRUGLQJO\ZHILQGWKDWLQFOXGLQJ³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DQG³IRUHLJQSROLWLFDOSDUW\´DV
GHILQHGE\)$5$ZLWKLQWKHJURXSRIHQWLWLHVDQGLQGLYLGXDOVWKDWWULJJHURXUIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQUXOHVLVDSSURSULDWHJLYHQRXUSULPDU\JRDORIHQVXULQJWKDWIRUHLJQgovernmentSURYLGHG
SURJUDPPLQJLVSURSHUO\GLVFORVHGWRWKHSXEOLF5DWKHUWKDQVHHNLQJWRFUDIWRXURZQGHILQLWLRQVZH
ILQGLWPRUHDSSURSULDWHWRWXUQWRDGHILQLWLRQRI³IRUHLJQJRYHUQPHQW´DQG³IRUHLJQSROLWLFDOSDUW\´
FRQWDLQHGLQDSUHH[LVWLQJVWDWXWHGHVLJQHGWRSURPRWHWUDQVSDUHQF\DERXWIRUHLJQJRYHUQPHQWDODFWLYLW\
LQWKH8QLWHG6WDWHV6LPLODUO\LQFOXGLQJ)$5$UHJLVWHUHG³DJHQWVRIIRUHLJQSULQFLSDOV´ZKRDUH
GHILQHGE\WKHLUHQJDJHPHQWLQFHUWDLQDFWLYLWLHVLQWKH8QLWHG6WDWHVRQEHKDOIRIIRUHLJQLQWHUHVWV

&RQWLQXHGIURPSUHYLRXVSDJH 

GLUHFWRUVLIDQ\DUHFLWL]HQVRIWKH8QLWHG6WDWHVDQGVXFKQHZVRUSUHVVVHUYLFHRUDVVRFLDWLRQQHZVSDSHU
PDJD]LQHSHULRGLFDORURWKHUSXEOLFDWLRQLVQRWRZQHGGLUHFWHGVXSHUYLVHGFRQWUROOHGVXEVLGL]HGRU
ILQDQFHGDQGQRQHRILWVSROLFLHVDUHGHWHUPLQHGE\DQ\IRUHLJQSULQFLSDOGHILQHGLQVXEVHFWLRQ E RIWKLV
VHFWLRQRUE\DQ\DJHQWRIDIRUHLJQSULQFLSDOUHTXLUHGWRUHJLVWHUXQGHU)$5$86& G 


Id. E  6HFWLRQ E  RI)$5$SURYLGHVWKDW³>W@KHWHUPµIRUHLJQSULQFLSDO¶LQFOXGHVDJRYHUQPHQWRI
DIRUHLJQFRXQWU\DQGDIRUHLJQSROLWLFDOSDUW\´Id.



86&



See Meese v. Keene86   TXRWLQJWKHOHJLVODWLYHKLVWRU\RI)$5$ 



See/HWWHUIURP-RVHSK0'L6FLSLR$VVLVWDQW*HQHUDO&RXQVHO)R[&RUSWR0DUOHQH+'RUWFK6HFUHWDU\
)&&DW 0DU  )R[Ex Parte/HWWHU  QRWLQJWKDWLWZRXOGEHDSSURSULDWHWRUHTXLUHWKDWVWDWLRQVWRFKHFN
WKH)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWUHJLVWUDWLRQOLVW But seeinfraSDUDVLQ6HFWLRQ& GLVFXVVLQJFRQFHUQV
DERXWWKHORJLVWLFVRIFKHFNLQJWKHOLVW 



86& H See supra QRWH SURYLGLQJWKHWH[WRIVHFWLRQ H RI)$5$ 



86&
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

IXUWKHUVRXUJRDORILQFUHDVLQJWUDQVSDUHQF\ZKHQVXFKDJHQWVPD\EHVHHNLQJWRSHUVXDGHWKHDXGLHQFHV
RIEURDGFDVWVWDWLRQV

:HQRWHWKDW)$5$JHQHUDOO\UHTXLUHVDQ³DJHQWRIIRUHLJQSULQFLSDO´XQGHUWDNLQJ
FHUWDLQDFWLYLWLHVLQWKH8QLWHG6WDWHV VXFKDVSROLWLFDODFWLYLWLHVRUDFWLQJLQWKHUROHRISXEOLFUHODWLRQV
FRXQVHOSXEOLFLW\DJHQWRUSROLWLFDOFRQVXOWDQW RQEHKDOIRIDIRUHLJQSULQFLSDOWRUHJLVWHUZLWKWKH
'HSDUWPHQWRI-XVWLFH6HFWLRQ E  RI)$5$VWDWHVWKDWWKHWHUP³IRUHLJQSULQFLSDO´LQFOXGHVWKH
³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DQGD³IRUHLJQSROLWLFDOSDUW\´)RUSXUSRVHVRIRXUIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHLQFOXGH)$5$DJHQWVZKRVHIRUHLJQSULQFLSDOLVHLWKHUD³JRYHUQPHQW
RIDIRUHLJQFRXQWU\´D³IRUHLJQSROLWLFDOSDUW\´RULVGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHG
RZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGE\D³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUE\D³IRUHLJQ
SROLWLFDOSDUW\´DVWKRVHWHUPVDUHGHILQHGLQVHFWLRQV H DQG I RI)$5$UHVSHFWLYHO\$VVWDWHGLQ
WKHNPRMWRWKHH[WHQWWKDWDQDJHQWRIDIRUHLJQSULQFLSDOZKRVH³IRUHLJQSULQFLSDO´LVHLWKHUD
³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUD³IRUHLJQSROLWLFDOSDUW\´LVSURYLGLQJSURJUDPPLQJWR86
EURDGFDVWVWDWLRQVLQLWVFDSDFLW\DVDQDJHQWWRWKDWSULQFLSDOLWLVUHDVRQDEOHWKDWWKHSXEOLFVKRXOGEH
PDGHDZDUHRIWKDWIDFW:HDOVRFODULI\KRZHYHUWKDWWKHSURSRVHGGLVFORVXUHLVUHTXLUHGQRWRQO\
ZKHQSURJUDPPLQJLVSURYLGHGE\DQ³DJHQWRIDIRUHLJQSULQFLSDO´ZKRVHIRUHLJQSULQFLSDOLVD
JRYHUQPHQWRIDIRUHLJQFRXQWU\RUDIRUHLJQSROLWLFDOSDUW\EXWDOVRZKHQWKHIRUHLJQSULQFLSDOLVGLUHFWO\
RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGE\DJRYHUQPHQW
RIDIRUHLJQFRXQWU\RUE\DIRUHLJQSROLWLFDOSDUW\7KLVFODULILFDWLRQWRWKHRULJLQDOSURSRVDOZLOOHQVXUH
WKDWWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVFDQQRWEHFLUFXPYHQWHGE\WKHH[LVWHQFHRUFUHDWLRQRI
DGGLWLRQDOFRUSRUDWHDQGRURZQHUVKLSOD\HUVEHWZHHQWKHHQWLW\DFWLQJDVDIRUHLJQSULQFLSDODQGWKH



See Meese v. Keene86DWSee also'HSDUWPHQWRI-XVWLFHFrequently Asked Questions
KWWSVZZZMXVWLFHJRYQVGIDUDIUHTXHQWO\DVNHGTXHVWLRQV ODVWYLVLWHG0DU 
)$5$LVDQLPSRUWDQWWRROWRLGHQWLI\IRUHLJQLQIOXHQFHLQWKH8QLWHG6WDWHVDQGDGGUHVVWKUHDWVWRQDWLRQDO
VHFXULW\7KHFHQWUDOSXUSRVHRI)$5$LVWRSURPRWHWUDQVSDUHQF\ZLWKUHVSHFWWRIRUHLJQLQIOXHQFHZLWKLQ
WKH8QLWHG6WDWHVE\HQVXULQJWKDWWKH8QLWHG6WDWHVJRYHUQPHQWDQGWKHSXEOLFNQRZWKHVRXUFHRIFHUWDLQ
LQIRUPDWLRQIURPIRUHLJQDJHQWVLQWHQGHGWRLQIOXHQFH$PHULFDQSXEOLFRSLQLRQSROLF\DQGODZVWKHUHE\
IDFLOLWDWLQJLQIRUPHGHYDOXDWLRQRIWKDWLQIRUPDWLRQ)$5$IRVWHUVWUDQVSDUHQF\E\UHTXLULQJWKDWSHUVRQV
ZKRHQJDJHLQVSHFLILHGDFWLYLWLHVZLWKLQWKH8QLWHG6WDWHVRQEHKDOIRIDIRUHLJQSULQFLSDOUHJLVWHUZLWKDQG
GLVFORVHWKRVHDFWLYLWLHVWRWKH'HSDUWPHQWRI-XVWLFH7KH'HSDUWPHQWRI-XVWLFHLVUHTXLUHGWRPDNHVXFK
LQIRUPDWLRQSXEOLFO\DYDLODEOH



See 86& F  VWDWLQJ)$5$¶VGHILQLWLRQRI³DJHQWRIDIRUHLJQSULQFLSDO´ 



Id.



Id. E  



Id. H DQG I 



/LQNLQJWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZLWKHQWLWLHVDQGLQGLYLGXDOVVXEMHFWWR)$5$UHJLVWUDWLRQLV
FRQVLVWHQWZLWKWKH'HSDUWPHQWRI-XVWLFH¶VDSSOLFDWLRQRI)$5$)RUH[DPSOHLQ50%URDGFDVWLQJDQG
5RVVL\D6HJRGQ\DKDGHQWHUHGLQWRDVHUYLFHVDJUHHPHQWSXUVXDQWWRZKLFK50%URDGFDVWLQJZRXOGSURYLGHIRUWKH
EURDGFDVWRI5RVVL\D6HJRGQ\D¶V³6SXWQLN´UDGLRSURJUDPVRQ$0UDGLRFKDQQHO:=+)LQWKH:DVKLQJWRQ
'&UHJLRQ50%URDGFDVWLQJFRQWHVWHGWKH'HSDUWPHQWRI-XVWLFH¶VGHWHUPLQDWLRQWKDW50ZDVDFWLQJDVD
³IRUHLJQDJHQW´DQGVRXJKWDGHFODUDWRU\MXGJPHQWLQIHGHUDOFRXUWWKDWLWGLGQRWKDYHWRUHJLVWHUDVDQDJHQWRID
IRUHLJQSULQFLSDOSXUVXDQWWR)$5$,QDIHGHUDOFRXUWXSKHOGWKH'HSDUWPHQWRI-XVWLFH¶VSULRUGHWHUPLQDWLRQ
WKDWSXUVXDQWWR)$5$D)ORULGDEDVHGFRPSDQ\50%URDGFDVWLQJ//& 50%URDGFDVWLQJ ZDVD³IRUHLJQ
DJHQW´RIWKH)HGHUDO6WDWH8QLWDU\(QWHUSULVH5RVVL\D6HJRGQ\D,QWHUQDWLRQDO,QIRUPDWLRQ$JHQF\ 5RVVL\D
6HJRGQ\D D5XVVLDQVWDWHRZQHGPHGLDHQWHUSULVHFUHDWHGWRDGYDQFH5XVVLDQLQWHUHVWVDEURDGSee'HSDUWPHQWRI
-XVWLFHCourt Finds RM Broadcasting Must Register as a Foreign Agent 0D\ 
KWWSVZZZMXVWLFHJRYRSDSUFRXUWILQGVUPEURDGFDVWLQJPXVWUHJLVWHUIRUHLJQDJHQWRM Broadcasting, LLC v.
United States Department of Justice)6XSSG 6')/ 


See86& D  
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

JRYHUQPHQWRIDIRUHLJQFRXQWU\RUIRUHLJQSROLWLFDOSDUW\7KLVLQIRUPDWLRQLVUHDGLO\DVFHUWDLQDEOHE\
WKRVHZKRH[DPLQHWKH)$5$GDWDEDVH

:HUHFRJQL]HWKDWDJLYHQHQWLW\PD\EHUHJLVWHUHGDVDQDJHQWIRUPXOWLSOH³IRUHLJQ
SULQFLSDOV´RUIRUD³IRUHLJQSULQFLSDO´RWKHUWKDQD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUD³IRUHLJQ
SROLWLFDOSDUW\´:HHPSKDVL]HKRZHYHUWKDWRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDSSO\RQO\
ZKHQWKH)$5$DJHQWLVDFWLQJLQLWVFDSDFLW\DVDUHJLVWHUHGDJHQWRIDSULQFLSDOWKDWLVD³JRYHUQPHQWRI
DIRUHLJQFRXQWU\´D³IRUHLJQSROLWLFDOSDUW\´RULVGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHG
RZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGE\DJRYHUQPHQWRIDIRUHLJQFRXQWU\RUE\DIRUHLJQSROLWLFDO
SDUW\

U.S.-Based Foreign Media Outlet. ,QDGGLWLRQWRGUDZLQJRQ)$5$EDVHGGHILQLWLRQV
DQGUHJLVWUDWLRQVDQGFRQVLVWHQWZLWKWKH1350ZHFRQFOXGHWKDWRXUIRUHLJQJRYHUQPHQWDOHQWLW\
GHILQLWLRQVKRXOGDOVRH[WHQGWRDQ\HQWLW\RULQGLYLGXDOVXEMHFWWRVHFWLRQRIWKH$FWWKDWKDVILOHGD
UHSRUWZLWKWKH&RPPLVVLRQ6HFWLRQH[WHQGVWRDQ\86EDVHGIRUHLJQPHGLDRXWOHWWKDWD 
SURGXFHVRUGLVWULEXWHVYLGHRSURJUDPPLQJWKDWLVWUDQVPLWWHGRULQWHQGHGIRUWUDQVPLVVLRQE\D
PXOWLFKDQQHOYLGHRSURJUDPPLQJGLVWULEXWRU 093' WRFRQVXPHUVLQWKH8QLWHG6WDWHVDQGE ZRXOGEH
DQDJHQWRID³IRUHLJQSULQFLSDO´EXWIRUDQH[HPSWLRQLQ)$5$:HQRWHWKDW6HFWLRQSURYLGHVWKDW
WKHWHUP³IRUHLJQSULQFLSDO´KDVWKHPHDQLQJJLYHQVXFKWHUPLQVHFWLRQ E  RI)$5$ZKLFKOLPLWV
WKHVFRSHRIWKHGHILQLWLRQRI³IRUHLJQSULQFLSDO´WR³DJRYHUQPHQWRIDIRUHLJQFRXQWU\´DQGD³IRUHLJQ
SROLWLFDOSDUW\´:HLQFRUSRUDWHWKLVOLPLWDWLRQIURPVHFWLRQRIWKH$FWLQWRRXUIRUHLJQVSRQVRUVKLS




)RUH[DPSOH5RVVL\D6HJRGQ\DDOLVWHGIRUHLJQSULQFLSDOPD\QRWIDOOZLWKLQWKH)$5$GHILQLWLRQRI
³JRYHUQPHQWRIDIRUHLJQFRXQWU\´EXWLWVDJHQW¶V)$5$ILOLQJVLQGLFDWHWKDW5RVVL\D6HJRGQ\DLVILQDQFHGE\WKH
5XVVLDQJRYHUQPHQWDQGWKHUHIRUHLWVDJHQWZRXOGTXDOLI\DVDIRUHLJQJRYHUQPHQWDOHQWLW\XQGHURXUUXOHV


:HQRWHWKDW)$5$UHTXLUHVDQDJHQWWRLQFOXGHLQLWVILOLQJLQIRUPDWLRQDERXWDQDJHQW¶VSULQFLSDOSee 86&
 D  SURYLGLQJWKDWDVSDUWRILWVUHJLVWUDWLRQVWDWHPHQWD)$5$DJHQWPXVWLQFOXGH
WKHQDPHDQGDGGUHVVRIHYHU\IRUHLJQSULQFLSDOIRUZKRPWKHUHJLVWUDQWLVDFWLQJDVVXPLQJRUSXUSRUWLQJ
WRDFWRUKDVDJUHHGWRDFWWKHFKDUDFWHURIWKHEXVLQHVVRURWKHUDFWLYLWLHVRIHYHU\VXFKIRUHLJQSULQFLSDO
DQGLIDQ\VXFKIRUHLJQSULQFLSDOEHRWKHUWKDQDQDWXUDOSHUVRQDVWDWHPHQWRIWKHRZQHUVKLSDQGFRQWURO
RIHDFKDQGWKHH[WHQWLIDQ\WRZKLFKHDFKVXFKIRUHLJQSULQFLSDOLVVXSHUYLVHGGLUHFWHGRZQHG
FRQWUROOHGILQDQFHGRUVXEVLGL]HGLQZKROHRULQSDUWE\DQ\JRYHUQPHQWRIDIRUHLJQFRXQWU\RUIRUHLJQ
SROLWLFDOSDUW\


See, e.g.id.  E   SURYLGLQJWKDWWKHWHUP³IRUHLJQSULQFLSDOLQFOXGHVDSDUWQHUVKLSDVVRFLDWLRQ
FRUSRUDWLRQRUJDQL]DWLRQRURWKHUFRPELQDWLRQRISHUVRQVRUJDQL]HGXQGHUWKHODZVRIRUKDYLQJLWVSULQFLSDOSODFH
RIEXVLQHVVLQDIRUHLJQFRXQWU\´ 


)RUH[DPSOH$376QRWHVWKDWVRPHGRPHVWLFODZILUPVDUH)$5$DJHQWV$376&RPPHQWVDW7KHUXOH
ZRXOGQRWUHTXLUHDOOFRQWHQWIURPWKHVHODZILUPVWRKDYHDGLVFORVXUHEXWRQO\DQ\FRQWHQWSURYLGHGE\WKRVHILUPV
SXUVXDQWWRDOHDVLQJDUUDQJHPHQWZKHUHWKH\DUHDFWLQJRQEHKDOIRIIRUHLJQJRYHUQPHQWVDIRUHLJQSROLWLFDOSDUW\
RUDQHQWLW\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGE\DIRUHLJQJRYHUQPHQWRU
IRUHLJQSROLWLFDOSDUW\



86&³86EDVHGIRUHLJQPHGLDRXWOHWV´PXVWSHULRGLFDOO\ILOHUHSRUWVZLWKWKH&RPPLVVLRQDQGLQ
WXUQWKH&RPPLVVLRQPXVWSURYLGHDUHSRUWWR&RQJUHVVVXPPDUL]LQJWKRVHILOLQJVSee, e.g., Media Bureau
Announces Fourth Disclosure Deadline for United States-Based Foreign Media Outlets3XEOLF1RWLFH)&&5FG
 0%  VHHNLQJUHSRUWVIURP86EDVHGIRUHLJQPHGLDRXWOHWV see alsoFourth Semi-Annual Report to
Congress on United States-Based Foreign Media Outlets5HSRUW)&&5FG 0%0D\ 


86&



86& G  see also86& E  
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LGHQWLILFDWLRQUXOHVWRLQFOXGHERWKD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DQG³IRUHLJQSROLWLFDOSDUW\´DV
WKRVHWHUPVDUHGHILQHGE\)$5$ZLWKLQRXUGHILQLWLRQRI³IRUHLJQJRYHUQPHQWDOHQWLW\´

:HUHFRJQL]HWKDWWKHWHUP³86EDVHGIRUHLJQPHGLDRXWOHW´UHIHUVWRDQHQWLW\ZKRVH
SURJUDPPLQJLVHLWKHUWUDQVPLWWHGRULQWHQGHGIRUWUDQVPLVVLRQE\DQ093'UDWKHUWKDQE\D
EURDGFDVWHU%XWZHQRWHWKDWWKHUHLVQRSURKLELWLRQRQVXFKYLGHRSURJUDPPLQJDOVREHLQJWUDQVPLWWHG
E\DEURDGFDVWWHOHYLVLRQVWDWLRQDQGLWVHHPVOLNHO\WKDWDQHQWLW\WKDWLVSURYLGLQJYLGHRSURJUDPPLQJWR
FDEOHRSHUDWRUVRUGLUHFWEURDGFDVWVDWHOOLWHWHOHYLVLRQSURYLGHUVPLJKWDOVRVHHNWRDLUVXFKSURJUDPPLQJ
RQEURDGFDVWVWDWLRQV+HQFHZHEHOLHYHLWLVDSSURSULDWHWRLQFOXGH³86EDVHGIRUHLJQPHGLDRXWOHWV´
ZLWKLQWKHDPELWRIRXUSURSRVDOZKHQWKHSURJUDPPLQJSURYLGHGE\VXFKHQWLWLHVLVDLUHGE\EURDGFDVW
VWDWLRQV1RFRPPHQWHURSSRVHGWKLVSURSRVDOLQUHVSRQVHWRWKHNPRM

Foreign Missions. :KLOHWKH1350SURSRVHGWRLQFOXGH³IRUHLJQPLVVLRQV´DV
GHVLJQDWHGSXUVXDQWWRWKH)RUHLJQ0LVVLRQV$FWZLWKLQRXUGHILQLWLRQRIIRUHLJQJRYHUQPHQWDOHQWLWLHV
WKDWWULJJHUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQFRPPHQWHUVKDYHSHUVXDGHGXVRWKHUZLVH,QSDUWLFXODU
$376H[SUHVVHGFRQFHUQZLWKWKHSRWHQWLDOGLIILFXOW\RIGLVFHUQLQJZKHWKHUDQHQWLW\LVFRQVLGHUHGD
³IRUHLJQPLVVLRQ´XQGHUWKH)RUHLJQ0LVVLRQV$FW$376QRWHGWKDWWKHUHLVQRVLQJOHVRXUFHLGHQWLI\LQJ
DOOIRUHLJQPLVVLRQVDQDORJRXVWRWKRVHWKDWH[LVWIRU)$5$UHJLVWUDQWVDQG86EDVHGIRUHLJQPHGLD
RXWOHWV:HDJUHHZLWKFRPPHQWHUVWKDWWKHODFNRIDVLQJOHVRXUFHLGHQWLI\LQJDOOIRUHLJQPLVVLRQV
FUHDWHVDQDGGLWLRQDOEXUGHQIRUOLFHQVHHVDVVXFKHQWLWLHVFDQQRWEHDVUHDGLO\DQGFRQVLVWHQWO\LGHQWLILHG
DV)$5$UHJLVWUDQWVDQG86EDVHGIRUHLJQPHGLDRXWOHWV

,QDGGLWLRQZHQRWHWKDWDVGLVFXVVHGLQWKHNPRMPRVW³IRUHLJQPLVVLRQV´DUHIRUHLJQ
HPEDVVLHVDQGFRQVXODURIILFHV7KHSULPDU\SXUSRVHRIWKH)RUHLJQ0LVVLRQV$FWLVWRFRQIHUXSRQ
VXFKPLVVLRQVFHUWDLQEHQHILWVSULYLOHJHVDQGLPPXQLWLHVZKLOHDOVRUHTXLULQJWKHLUREVHUYDQFHRI
FRUUHVSRQGLQJREOLJDWLRQVLQDFFRUGDQFHZLWKLQWHUQDWLRQDOODZDQGSULQFLSOHVRIUHFLSURFLW\2WKHU
W\SHVRIQRQHQWLWLHVWKDWDUHVXEVWDQWLDOO\RZQHGRUHIIHFWLYHO\FRQWUROOHGE\DIRUHLJQJRYHUQPHQWDUH
IURPWLPHWRWLPHGHVLJQDWHGDV³IRUHLJQPLVVLRQV´DWWKHGLVFUHWLRQRIWKH6HFUHWDU\RI6WDWH%\
FRPSDULVRQWKH)$5$VWDWXWHLVspecificallyGHVLJQHGWRLGHQWLI\WKRVHHQWLWLHVDQGLQGLYLGXDOVZKRVH
DFWLYLWLHVVKRXOGEHGLVFORVHGEHFDXVHWKHLUDFWLYLWLHVDUHSRWHQWLDOO\LQWHQGHGWRLQIOXHQFH$PHULFDQ
SXEOLFRSLQLRQSROLF\DQGODZ%DVHGRQWKHFRQFHUQVUDLVHGE\$376DQGRXURZQIXUWKHUUHYLHZRI
WKHLQWHQWEHKLQGWKHVWDWXWHZHILQGUHOLDQFHRQWKH)RUHLJQ0LVVLRQV$FWWREHLQDSSURSULDWHDQG
XQQHFHVVDU\IRURXULQWHQGHGSXUSRVH

Other Potential Sources,QDGGLWLRQZHGHFOLQHWRDGRSW$376¶VVXJJHVWLRQWKDWWKHOLVW
RI)$5$UHJLVWUDQWVLQFOXGHGLQWKHGHILQLWLRQRIIRUHLJQJRYHUQPHQWDOHQWLWLHVEHILOWHUHGWKURXJKWKH
8QLWHG6WDWHV7UHDVXU\'HSDUWPHQW¶V2IILFHRI)RUHLJQ$VVHWV&RQWURO 2)$& OLVWRIDFWLYH86



$OWKRXJKZHFRXOGFODULI\²DVZHKDYHGRQHZLWKUHVSHFWWRIRUHLJQDJHQWV²WKDWWKHGLVFORVXUHUHTXLUHPHQWDOVR
DSSOLHVZKHQDQRXWOHW¶VIRUHLJQSULQFLSDOLVGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHG
ILQDQFHGRUVXEVLGL]HGE\DJRYHUQPHQWRIDIRUHLJQFRXQWU\RUE\DIRUHLJQSROLWLFDOSDUW\ZHQRWHWKDWVXFKD
FODULILFDWLRQZRXOGDFFRPSOLVKQRWKLQJDVSXUVXDQWWRWKH1'$$RQO\HQWLWLHVZKRVHIRUHLJQSULQFLSDOVDUHD
JRYHUQPHQWRIDIRUHLJQFRXQWU\RUDIRUHLJQSROLWLFDOSDUW\DUHUHTXLUHGWRUHSRUWDV86EDVHGIRUHLJQPHGLD
RXWOHWVSee86& G  


NPRM)&&5FGDWSDUD



See$376&RPPHQWVDW



Id.



Seeid.



NPRM)&&5FGDWSDUD



See86&



See supraQRWH
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

VDQFWLRQV$376DVVHUWVWKDWLWVSURSRVDOZRXOGQDUURZWKHOLVWRIHQWLWLHVZKRTXDOLI\DVD³IRUHLJQ
JRYHUQPHQWDOHQWLW\´E\OLQNLQJWKLVGHILQLWLRQWRDOLVWRI³FDUHIXOO\SUHGHWHUPLQHGFRXQWULHVZKRVH
LQWHUHVWVDUHGLUHFWO\DWRGGVZLWKWKH8QLWHG6WDWHV´:HGHFOLQHWRDGRSWWKLVSURSRVDO)LUVWGRLQJVR
ZRXOGVHHPWRLQYROYHHYHQPRUHZRUNIRUOLFHQVHHVDVLWZRXOGUHTXLUHWKHPWRFRQVXOWWKH2)$&OLVWLQ
DGGLWLRQWRWKH)$5$OLVW6HFRQGDQGPRVWLPSRUWDQWO\ZHILQGWKHEDVLVIRUFRPSLOLQJWKH2)$&OLVW
WREHLQFRQVLVWHQWZLWKRXUSXUSRVHVKHUH2XUJRDOLQUHTXLULQJDGGLWLRQDOGLVFORVXUHE\IRUHLJQ
JRYHUQPHQWDOHQWLWLHVLVQRWSUHPLVHGRQGLVWLQFWLRQVEHWZHHQFRXQWULHVWKDWPD\RUPD\QRWEHVXEMHFWWR
WKH8QLWHG6WDWHVVDQFWLRQV5DWKHUZHVHHNWRSURYLGHWKH$PHULFDQSXEOLFZLWKJUHDWHUWUDQVSDUHQF\
DERXWSURJUDPPLQJSURYLGHGE\DQ\IRUHLJQJRYHUQPHQWFRQVLVWHQWZLWKWKHUHTXLUHPHQWVRIVHFWLRQ
RIWKH$FW,QWKLVUHJDUGZHILQGWKDW)$5$ZLWKLWVDVVRFLDWHGGHILQLWLRQVDQGUHSRUWLQJUHTXLUHPHQWV
SUHPLVHGRQSURPRWLQJWUDQVSDUHQF\ZLWKUHVSHFWWRIRUHLJQLQIOXHQFHZLWKLQWKH8QLWHG6WDWHVLVEHWWHU
DOLJQHGZLWKWKHJRDOVRIWKHLQVWDQWSURFHHGLQJWKDQWKH2)$&OLVW$VWKH'HSDUWPHQWRI-XVWLFHKDV
H[SODLQHGZKHQGLVFXVVLQJ)$5$WKHJRYHUQPHQW¶V³FRQFHUQLVQRWWKHFRQWHQWRIWKHVSHHFKEXW
SURYLGLQJWUDQVSDUHQF\DERXWWKHWUXHLGHQWLW\RIWKHVSHDNHU´
%

6FRSHRI)RUHLJQ3URJUDPPLQJWKDW5HTXLUHVD'LVFORVXUH


:KLOHZHWHQWDWLYHO\FRQFOXGHGLQWKHNPRMWKDWRXUSURSRVHGIRUHLJQVSRQVRUVKLS
GLVFORVXUHUXOHVVKRXOGDSSO\LQDQ\FLUFXPVWDQFHVLQZKLFKDIRUHLJQJRYHUQPHQWDOHQWLW\GLUHFWO\RU
LQGLUHFWO\SURYLGHVPDWHULDOIRUEURDGFDVWRUIXUQLVKHVPDWHULDOWRDVWDWLRQIUHHRIFKDUJH RUDWQRPLQDO
FRVW DVDQLQGXFHPHQWWREURDGFDVWVXFKPDWHULDOZHQRZQDUURZRXUIRFXVWRDGGUHVVVSHFLILFDOO\WKRVH
FLUFXPVWDQFHVLQZKLFKDIRUHLJQJRYHUQPHQWDOHQWLW\LVSURJUDPPLQJD86EURDGFDVWVWDWLRQSXUVXDQWWR
WKHOHDVHRIDLUWLPH7KDWLVIRUWKHUHDVRQVGLVFXVVHGEHORZZHZLOOUHTXLUHDVSHFLILFGLVFORVXUHDWWKH
WLPHRIEURDGFDVWLIPDWHULDODLUHGSXUVXDQWWRWKHOHDVHRIWLPHRQWKHVWDWLRQKDVEHHQVSRQVRUHGSDLG
IRURULQWKHFDVHRISROLWLFDOSURJUDPRUDQ\SURJUDPLQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHLI
LWKDVEHHQIXUQLVKHGIRUIUHHDVDQLQGXFHPHQWWRDLUE\DIRUHLJQJRYHUQPHQWDOHQWLW\$VH[SODLQHG
EHORZOHDVLQJDJUHHPHQWVSRWHQWLDOO\VXEMHFWWRRXUUXOHVLQFOXGHDQ\DUUDQJHPHQWLQZKLFKDOLFHQVHH
PDNHVDEORFNRIEURDGFDVWWLPHRQLWVVWDWLRQDYDLODEOHWRDQRWKHUSDUW\LQUHWXUQIRUVRPHIRUPRI
FRPSHQVDWLRQ

Programming Aired Pursuant to a Lease of Time%DVHGRQWKHUHFRUGEHIRUHXVZH
DJUHHZLWK135DQGILQGWKDWIRFXVLQJRQWKHDLULQJRISURJUDPPLQJRQ86EURDGFDVWVWDWLRQVSXUVXDQW
WROHDVLQJDJUHHPHQWVZLOODGGUHVVWKHSULPDU\SUHVHQWFRQFHUQZLWKIRUHLJQJRYHUQPHQWDODFWRUVJDLQLQJ
DFFHVVWR$PHULFDQDLUZDYHVZLWKRXWGLVFORVLQJWKHSURJUDPPLQJ¶VRULJLQWRWKHSXEOLF7RGDWHLW



$376&RPPHQWVDWSee also1$%5HSO\DW VXSSRUWLQJ$376¶VSURSRVDO 



$376&RPPHQWVDW



See'HSDUWPHQWRI-XVWLFHCourt Finds RM Broadcasting Must Register as a Foreign Agent 0D\ 
KWWSVZZZMXVWLFHJRYRSDSUFRXUWILQGVUPEURDGFDVWLQJPXVWUHJLVWHUIRUHLJQDJHQW



:KLOHZHIRFXVLQWRGD\¶V2UGHURQWKHLGHQWLILFDWLRQRISURJUDPPLQJVSRQVRUHGE\IRUHLJQJRYHUQPHQWDOHQWLWLHV
DLUHGWKURXJKDOHDVHRIWLPHZHUHLWHUDWHWKDWWKH&RPPLVVLRQ¶VH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVRIFRXUVH
FRQWLQXHWRDSSO\HYHQRXWVLGHWKHVSHFLILFFRQWH[WGHVFULEHGKHUHLQSee, e.g.,Enforcement Bureau Reminds
Broadcasters of Obligation to Provide Sponsorship Identification Disclosures)&&(QIRUFHPHQW$GYLVRU\'$
 UHO0DU see also86&&)5


See, e.g.135&RPPHQWVDWLLLLL SURSRVLQJWKDWVKRXOGWKH&RPPLVVLRQDGRSWUXOHVLW³QDUURZO\
WDLORULWVDSSURDFKWRWKHVSHFLILFFLUFXPVWDQFHVWKDWKDYHUDLVHGFRQFHUQWKHOHDVLQJRIDEURDGFDVWVWDWLRQRUWKH
SXUFKDVLQJRIDLUWLPHE\DIRUHLJQJRYHUQPHQWDOHQWLW\RUDJHQWIRUSXUSRVHVRIEURDGFDVWLQJSURJUDPPLQJWKH
IRUHLJQJRYHUQPHQWHQWLW\VXSSOLHV´ 1$%VLPLODUO\VWDWHVWKDWOLPLWLQJWKHDSSOLFDWLRQRIWKHGLVFORVXUH
UHTXLUHPHQWWROHDVLQJDUUDQJHPHQWV³ZRXOGDSSURSULDWHO\IRFXVWKH&RPPLVVLRQ¶VUXOHVRQIRUHLJQSURSDJDQGD
UDWKHUWKDQWKHEURDGDUUD\RIEURDGFDVWFRQWHQWWKDWUDLVHGDKRVWRIFRQFHUQVLQFOXGLQJ)LUVW$PHQGPHQWLVVXHVIRU
1$%DQGRWKHUFRPPHQWHUV´/HWWHUIURP(ULQ/'R]LHU6HQLRU9LFH3UHVLGHQWDQG'HSXW\*HQHUDO&RXQVHO
1$%WR0DUOHQH+'RUWFK6HFUHWDU\)&&DW 0DU  1$%Ex Parte/HWWHU ,QDGGLWLRQ)R[KDVQRWHG
³WKDWLWZRXOGEHDSSURSULDWHWRUHTXLUHWKDWVWDWLRQVFDUU\LQJVXFKSURJUDPPLQJFKHFNHLWKHUWKH)RUHLJQ$JHQWV
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

DSSHDUVWKDWWKHUHSRUWHGLQVWDQFHVRIXQGLVFORVHGIRUHLJQJRYHUQPHQWSURJUDPPLQJDLUHGRQEURDGFDVW
VWDWLRQVKDYHLQYROYHGOHDVHDJUHHPHQWVEHWZHHQDOLFHQVHHDQGRWKHUHQWLWLHV,WDOVRDSSHDUVWKDWLWLV
WKURXJKVXFKDUUDQJHPHQWVWKDWIRUHLJQJRYHUQPHQWDOHQWLWLHVKDYHFRPPRQO\DLUHGSURJUDPPLQJRQ86
EURDGFDVWVWDWLRQVZKHWKHUGLUHFWO\RULQGLUHFWO\ZLWKRXWQHFHVVDULO\GLVFORVLQJWKHRULJLQRIWKH
SURJUDPPLQJ$FFRUGLQJO\ZHEHOLHYHWKDWWKHIRUHLJQJRYHUQPHQWDOVRXUFHRIWKLVSURJUDPPLQJ
VKRXOGEHGLVFORVHGLQVXFKFLUFXPVWDQFHV

0RUHRYHURXUDFWLRQZLOOVHUYHWRHQVXUHJUHDWHUWUDQVSDUHQF\WRWKHSXEOLFDQGSUHYHQW
IRUHLJQJRYHUQPHQWVDQGWKHLUUHSUHVHQWDWLYHVZKLFKDUHEDUUHGIURPRZQLQJD86EURDGFDVWOLFHQVH
IURPOHDVLQJWLPHRQDVWDWLRQXQEHNQRZQVWWRWKHSXEOLFRUWKH&RPPLVVLRQ1RWDEO\6HFWLRQ D RI
WKH$FWRXWULJKWEDUV³DQ\IRUHLJQJRYHUQPHQWRUWKHUHSUHVHQWDWLYHWKHUHRI´IURPKROGLQJDEURDGFDVW
OLFHQVH,QDGGLWLRQ6HFWLRQ E OLPLWVWKHLQWHUHVWWKDWDIRUHLJQFRUSRUDWLRQRULQGLYLGXDOFDQKROG
LQD86EURDGFDVWOLFHQVHHLWKHUGLUHFWO\RULQGLUHFWO\:KLOHWKH&RPPLVVLRQKDVUHYLVHGLWVUXOHVLQ
UHFHQW\HDUVWRSHUPLWDJUHDWHUGHJUHHRIRZQHUVKLSLQ86EURDGFDVWVWDWLRQVE\QRQJRYHUQPHQWDO
IRUHLJQHQWLWLHVRULQGLYLGXDOVDFTXLVLWLRQRIVXFKLQWHUHVWVUHTXLUHV&RPPLVVLRQDSSURYDOIROORZLQJ
SURSHUFRQVLGHUDWLRQDQGSXEOLFUHYLHZDQGPD\DOVREHVXEMHFWWRSULRUUHYLHZDQGFRQVLGHUDWLRQE\WKH
UHOHYDQWH[HFXWLYHEUDQFKDJHQFLHV'HVSLWHWKHVHORQJVWDQGLQJUHVWULFWLRQVDQGSDUWLFXODUO\WKH
&RQWLQXHGIURPSUHYLRXVSDJH 

5HJLVWUDWLRQ$FW ³)$5$´ UHJLVWUDWLRQOLVWRUDQHTXLYDOHQW)&&GDWDEDVHDWWKHWLPHDSURJUDPOHDVLQJDJUHHPHQW
LVHQWHUHGLQWRDQGDWFHUWDLQLQWHUYDOVWKHUHDIWHU´)R[Ex Parte/HWWHUDW


7KHUHFRUGLQGLFDWHVWKDWVXFKFRQWUDFWXDODUUDQJHPHQWVSUHVHQWWKHPRVWSUHYDOHQWLQVWDQFHVRIXQGLVFORVHG
IRUHLJQJRYHUQPHQWSURJUDPPLQJWRGDWHSee5(&5HSO\DW GHWDLOLQJWKHOD\HUVRIFRQWUDFWVWKDWFRQQHFWD
EURDGFDVWOLFHQVHHWRWKHXOWLPDWHIRUHLJQVWDWHDFWRU see also.RK*XL4LQJDQG-RKQ6KLIIPDQ Beijing’s Covert
Radio Network Airs China-friendly News Across Washington, and the World 1RY 
KWWSVZZZUHXWHUVFRPLQYHVWLJDWHVVSHFLDOUHSRUWFKLQDUDGLR GHVFULELQJKRZWKH&KLQHVHJRYHUQPHQWUDGLR
EURDGFDVWHU&5,ZDVDEOHWKURXJKDVXEVLGLDU\WROHDVHDOPRVWDOORIWKHDLUWLPHRQD:DVKLQJWRQ'&DUHDVWDWLRQ
DQGEURDGFDVWSUR&KLQHVHJRYHUQPHQWSURJUDPPLQJRQWKLVVWDWLRQZLWKRXWGLVFORVLQJWKHOLQNDJHWRWKH&KLQHVH
JRYHUQPHQW $QQD0DVVRJOLDDQG.DUO(YHUV+LVWURPRussia Paid Radio Broadcaster $1.4 Million to Air Kremlin
Propaganda in DC2SHQ6HFUHWVRUJ -XO\ KWWSVZZZRSHQVHFUHWVRUJQHZVUXVVLDSDLGUDGLR
EURDGFDVWHUPLOOLRQWRDLUNUHPOLQSURSDJDQGD GHVFULELQJKRZD)ORULGDEDVHGFRPSDQ\50%URDGFDVWLQJ
//&KDGEHHQDFWLQJDVDPLGGOHPDQEURNHULQJDLUWLPHIRU5XVVLDQJRYHUQPHQWRZQHG6SXWQLN,QWHUQDWLRQDO 


Id



86& D  SURYLGLQJWKDW³>W@KHVWDWLRQOLFHQVHUHTXLUHGXQGHUWKLV$FWVKDOOQRWEHJUDQWHGWRRUKHOGE\
DQ\IRUHLJQJRYHUQPHQWRUWKHUHSUHVHQWDWLYHWKHUHRI´DQGPDQGDWLQJFHUWDLQKHLJKWHQHGUHVWULFWLRQVRUUHYLHZV
DVVRFLDWHGZLWKIRUHLJQLQYROYHPHQWLQWKHEURDGFDVWVHFWRU 



86& E  SURYLGLQJWKDWQREURDGFDVWVWDWLRQOLFHQVHVKDOOEHJUDQWHGWRDQ\DOLHQRUWKHUHSUHVHQWDWLYH
RIDQ\DOLHQDQ\FRUSRUDWLRQRUJDQL]HGXQGHUWKHODZVRIDQ\IRUHLJQJRYHUQPHQWDQ\FRUSRUDWLRQRIZKLFKPRUH
WKDQRQHILIWKRIWKHFDSLWDOVWRFNLVRZQHGRIUHFRUGRUYRWHGE\DOLHQVRUWKHLUUHSUHVHQWDWLYHVRUE\DIRUHLJQ
JRYHUQPHQWRUUHSUHVHQWDWLYHWKHUHRIRUE\DQ\FRUSRUDWLRQRUJDQL]HGXQGHUWKHODZVRIDIRUHLJQFRXQWU\DQ\
FRUSRUDWLRQGLUHFWO\RULQGLUHFWO\FRQWUROOHGE\DQ\RWKHUFRUSRUDWLRQRIZKLFKPRUHWKDQRQHIRXUWKRIWKHFDSLWDO
VWRFNLVRZQHGRIUHFRUGRUYRWHGE\DOLHQVWKHLUUHSUHVHQWDWLYHVRUE\DIRUHLJQJRYHUQPHQWRUUHSUHVHQWDWLYH
WKHUHRIRUE\DQ\FRUSRUDWLRQRUJDQL]HGXQGHUWKHODZVRIDIRUHLJQFRXQWU\LIWKH&RPPLVVLRQILQGVWKDWWKHSXEOLF
LQWHUHVWZLOOEHVHUYHGE\WKHUHIXVDORUUHYRFDWLRQRIVXFKOLFHQVH 



SeeReview of Foreign Ownership Policies for Broadcast, Common Carrier and Aeronautical Radio Licensees
under Section 310(b)(4) of the Communications Act of 1934, as Amended5HSRUWDQG2UGHU)&&5FG
 


7KH&RPPLVVLRQUHIHUVDSSOLFDWLRQVLQYROYLQJIRUHLJQRZQHUVKLSDQGLQYHVWPHQWWRH[HFXWLYHEUDQFKDJHQFLHVIRU
WKHLULQSXWRQDQ\QDWLRQDOVHFXULW\ODZHQIRUFHPHQWIRUHLJQSROLF\DQGWUDGHSROLF\FRQFHUQV7KHQDWLRQDO
VHFXULW\DQGODZHQIRUFHPHQWDJHQFLHV WKH'HSDUWPHQWRI'HIHQVH'HSDUWPHQWRI+RPHODQG6HFXULW\DQG
'HSDUWPHQWRI-XVWLFHLQIRUPDOO\NQRZQDV7HDP7HOHFRP JHQHUDOO\LQLWLDWHUHYLHZRIDUHIHUUHGDSSOLFDWLRQE\
VHQGLQJWKHDSSOLFDQWDVHWRITXHVWLRQVVHHNLQJIXUWKHULQIRUPDWLRQ8SRQFRPSOHWLRQRILWVUHYLHZ7HDP7HOHFRP
DGYLVHVWKH&RPPLVVLRQRILWVUHFRPPHQGDWLRQDQGWKH&RPPLVVLRQZKLOHDFFRUGLQJDQDSSURSULDWHOHYHORI
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

FRPSOHWHSURKLELWLRQRQDIRUHLJQJRYHUQPHQWRULWVUHSUHVHQWDWLYHV¶KROGLQJD86EURDGFDVWOLFHQVH
VRPHIRUHLJQJRYHUQPHQWDODFWRUVRUWKHLUDJHQWVDSSHDUQRQHWKHOHVVWREHSURJUDPPLQJVWDWLRQVWKDWWKH\
RWKHUZLVHZRXOGQRWEHDEOHWRRZQDVGHWDLOHGLQWKHNPRM:KHQWKH\GRVRWKH$PHULFDQSXEOLF
DQGWKH&RPPLVVLRQPD\QRWEHDZDUHWKDWDIRUHLJQJRYHUQPHQWDOHQWLW\KDVOHDVHGWKHWLPHRQWKH
VWDWLRQDQGLVSURJUDPPLQJWKHVWDWLRQ

$VSURSRVHGLQWKHNPRM,WKHGLVFORVXUHUHTXLUHPHQWVZHDGRSWWRGD\DSSO\WROHDVLQJ
DJUHHPHQWVUHJDUGOHVVRIZKDWWKRVHDJUHHPHQWVDUHFDOOHGKRZWKH\DUHVW\OHGDQGZKHWKHUWKH\DUH
UHGXFHGWRZULWLQJ:HUHFRJQL]HWKDWOHDVLQJDJUHHPHQWVZLWKLQWKHEURDGFDVWLQGXVWU\PD\EHNQRZQ
E\GLIIHUHQWGHVLJQDWLRQV7KHWHUPVWLPHEURNHUDJHDJUHHPHQW 7%$ DQGORFDOPDUNHWLQJDJUHHPHQW
/0$ DUHXVHGLQWHUFKDQJHDEO\WRGHVFULEHFRQWUDFWXDODUUDQJHPHQWVZKHUHE\DSDUW\RWKHUWKDQWKH
OLFHQVHHi.eDEURNHULQJSDUW\SURJUDPVWLPHRQDEURDGFDVWVWDWLRQRIWHQWLPHVDOVRVHOOLQJWKH
DGYHUWLVLQJGXULQJVXFKWLPHDQGUHWDLQLQJWKHSURFHHGV6XFKOHDVLQJDJUHHPHQWVPD\EHIRUHLWKHU
GLVFUHWHEORFNVRIWLPH IRUH[DPSOHWZRKRXUVHYHU\GD\IURP30WR30 RUIRUWKHFRPSOHWH
EURDGFDVWFDSDFLW\RIWKHVWDWLRQ LHKRXUVDGD\VHYHQGD\VDZHHN 7KHDJUHHPHQWVFDQEHIRUWKH
GXUDWLRQRIDVLQJOHGD\RUIRUDWHUPRI\HDUV5HJDUGOHVVRIWKHWLWOHWHUPVRUGXUDWLRQRIVXFKDQ
DJUHHPHQWWKHSXUSRVHRIVXFKDFRQWUDFWXDODJUHHPHQWLVWRJLYHRQHSDUW\±WKHEURNHULQJSDUW\RU
SURJUDPPHU±WKHULJKWDQGREOLJDWLRQWRSURJUDPWKHVWDWLRQOLFHQVHGWRWKHRWKHUSDUW\±WKHOLFHQVHHRU
EURDGFDVWHU,QWKLVPDQQHUWKHSURJUDPPHULVDEOHWRSURJUDPDUDGLRRUWHOHYLVLRQVWDWLRQWKDWLWGRHV
QRWRZQRUKROGWKHOLFHQVHWRRSHUDWH

)RUWKHSXUSRVHVRIDSSO\LQJRXUIRUHLJQVSRQVRUVKLSGLVFORVXUHUHTXLUHPHQWDOHDVH
FRQVWLWXWHVDQ\DJUHHPHQWLQZKLFKDOLFHQVHHPDNHVDGLVFUHWHEORFNRIEURDGFDVWWLPHRQLWVVWDWLRQ
DYDLODEOHWREHSURJUDPPHGE\DQRWKHUSDUW\LQUHWXUQIRUVRPHIRUPRIFRPSHQVDWLRQ7KXVDOLFHQVHH
PDNHVEURDGFDVWWLPHDYDLODEOHIRUSXUSRVHVRIRXUUXOHDQ\WLPHWKHOLFHQVHHSHUPLWVWKHDLULQJRQLWV
VWDWLRQRISURJUDPPLQJHLWKHUSURYLGHGRUVHOHFWHGE\WKHSURJUDPPHULQUHWXUQIRUVRPHIRUPRI
FRPSHQVDWLRQ,QGHVFULELQJDOHDVHRIWLPHKRZHYHUZHGRQRWPHDQWRVXJJHVWWKDWWUDGLWLRQDOVKRUW
&RQWLQXHGIURPSUHYLRXVSDJH 

GHIHUHQFHWRWKHH[HFXWLYHEUDQFKDJHQFLHVLQWKHLUDUHDVRIH[SHUWLVHXOWLPDWHO\PDNHVLWVRZQLQGHSHQGHQWGHFLVLRQ
RQZKHWKHUWRJUDQWDSDUWLFXODUDSSOLFDWLRQSeeProcess Reform for Executive Branch Review of Certain FCC
Applications and Petitions Involving Foreign Ownership5HSRUWDQG2UGHU)&&5FGSDUDV
  


See, e.g., NPRM)&&5FGDWQQ



See NPRM)&&5FGDWSDUDV Q GHVFULELQJSULRU&RPPLVVLRQVWDWHPHQWVDERXWWKH
DSSOLFDWLRQRIWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVWROHDVLQJDJUHHPHQWV 



$³WLPHEURNHUDJHDJUHHPHQW´DOVRNQRZQDVD³ORFDOPDUNHWLQJDJUHHPHQW´RU³/0$´LVWKHVDOHE\DOLFHQVHH
RIGLVFUHWHEORFNVRIWLPHWRD³EURNHU´WKDWVXSSOLHVWKHSURJUDPPLQJWRILOOWKDWWLPHDQGVHOOVWKHFRPPHUFLDOVSRW
DQQRXQFHPHQWVLQLW&)51RWH M 


SeeinfraSDUD GLVFXVVLQJWKDWOLFHQVHHVUHPDLQUHVSRQVLEOHIRUSURJUDPPLQJDLUHGRQWKHLUVWDWLRQDQGIRUDQ\
)&&UXOHYLRODWLRQVRFFXUULQJGXULQJWKDWSURJUDPPLQJ 



2XUDGRSWLRQRIWKHGLVFORVXUHREOLJDWLRQLQWKHFRQWH[WRI7%$/0$VLVFRQVLVWHQWZLWK&RPPLVVLRQSUHFHGHQW
LQFOXGLQJWKHVHPLQDOJXLGDQFHUHJDUGLQJVSRQVRUVKLSLGHQWLILFDWLRQSURYLGHGZKHQWKH&RPPLVVLRQ
LPSOHPHQWHG&RQJUHVV¶VDPHQGPHQWVWRVHFWLRQRIWKH$FW7KH&RPPLVVLRQ¶VRUGHUDQGDQ
DFFRPSDQ\LQJSXEOLFQRWLFHWKDWODLGRXWWKHQHZUXOHVSURYLGHGDQH[DPSOHRIWKHDSSOLFDWLRQRIVSRQVRUVKLS
LGHQWLILFDWLRQUHTXLUHPHQWVWRWKHWLPHEURNHUDJHVLWXDWLRQSee Amendment of Sections 3.119, 3.289, 3.654 and
3.789 of the Commission’s Rules5HSRUWDQG2UGHU)&&SDUDV 0D\ Amendment
of Sections 73.119, 73.289, 73.654, 73.789 and 76.221 of the Commission’s Rules, Report and Order, )&&G
   Applicability of Sponsorship Identification Rules3XEOLF1RWLFH)&&  FRQWDLQLQJWKLUW\
VL[LOOXVWUDWLYHH[DPSOHVRIKRZWKHVWDWXWRU\SURYLVLRQVDQGQHZUXOHVZHUHWREHDSSOLHG (YHQWRGD\WKH
&RPPLVVLRQ¶VUXOHVVSHFLILFDOO\UHIHUHQFHWKHVHLQWHUSUHWDWLRQVSee &)5 L 3XUVXDQWWRWKDWH[DPSOH
DILOPWKDWUHTXLUHGDVSRQVRUVKLSGLVFORVXUHZDVQRWWUDQVPLWWHGE\WKHOLFHQVHHEXWUDWKHUZDVLQFOXGHGZLWKLQD
WLPHVORWWKDWKDGEHHQVROGWRDVSRQVRU RWKHUWKDQWKHVXSSOLHURIWKHILOP DQGFRQWDLQHGSURSHULGHQWLILFDWLRQRI
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

IRUPDGYHUWLVLQJWLPHFRQVWLWXWHVDOHDVHRIDLUWLPHIRUWKHVHSXUSRVHV2XUDFWLRQKHUHWRGD\LVIRFXVHG
RQDJUHHPHQWVE\ZKLFKDWKLUGSDUW\FRQWUROVDQGSURJUDPVDGLVFUHWHEORFNRIWLPHRQDEURDGFDVW
VWDWLRQ8OWLPDWHO\ZHEHOLHYHWKDWUHTXLULQJDGLVFORVXUHWRLQIRUPWKHDXGLHQFHRIWKHVRXUFHRIWKH
SURJUDPPLQJZKHQHYHUDIRUHLJQJRYHUQPHQWDOHQWLW\SURYLGHVSURJUDPPLQJWRDVWDWLRQIRUEURDGFDVW
SXUVXDQWWRWKHOHDVHRIWLPHLVZKROO\FRQVLVWHQWZLWKVHFWLRQV D  DQG  RIWKH$FW

:HILQGWKDWRXUIRFXVRQVLWXDWLRQVZKHUHWKHUHDUHOHDVLQJDJUHHPHQWVEHWZHHQDVWDWLRQ
DQGDWKLUGSDUW\ZLOOQDUURZWKHDSSOLFDWLRQRIWKHGLVFORVXUHUXOHVDSSURSULDWHO\DQGHQVXUHWKDWWKHQHZ
GLVFORVXUHREOLJDWLRQVGRQRWH[WHQGWRVLWXDWLRQVZKHUHWKHUHLVQRHYLGHQFHRIIRUHLJQJRYHUQPHQW
VSRQVRUHGSURJUDPPLQJ)RUH[DPSOHWKHUHFRUGGRHVQRWGHPRQVWUDWHWKDWDGYHUWLVHPHQWVDUFKLYDO
VWRFNRUVXSSOHPHQWDOYLGHRIRRWDJHRUSUHIHUHQWLDODFFHVVWRILOPLQJORFDWLRQVDUHDVLJQLILFDQWVRXUFHRI
XQLGHQWLILHGIRUHLJQVSRQVRUHGSURJUDPPLQJ,QDGGLWLRQJLYHQOLPLWDWLRQVRQWKHDELOLW\RI1&(
VWDWLRQVWRHQJDJHLQOHDVLQJDUUDQJHPHQWVZHH[SHFWWKDW1&(VWDWLRQVZLOOUDUHO\LIHYHUIDFHWKH
QHHGWRDGGUHVVRXUIRUHLJQVSRQVRUVKLSGLVFORVXUHUXOHVODUJHO\DVVXDJLQJWKHFRQFHUQVRI1&(
FRPPHQWHUV7KHUHIRUHZHILQGWKDWOLPLWLQJWKHDSSOLFDWLRQRIRXUGLVFORVXUHUHTXLUHPHQWWRWKHFRQWH[W
RIOHDVLQJDJUHHPHQWVREYLDWHVDQXPEHURILVVXHVDQGVXJJHVWLRQVSXWIRUWKE\FRPPHQWHUVFRQFHUQHG
WKDWWKH&RPPLVVLRQZRXOGLQDGYHUWHQWO\VZHHSLQDGGLWLRQDOSURJUDPPLQJWKDWGRHVQRWFDUU\WKHVDPH
FRQFHUQVZLWKIRUHLJQLQIOXHQFHDVWKHXQLGHQWLILHGOHDVHRISURJUDPPLQJWLPH

Programming Aired in Exchange for Consideration Under 317(a)(1) of the Act$V
GLVFXVVHGLQWKHNPRMVHFWLRQ D  RIWKH$FWUHTXLUHVWKHOLFHQVHHRIDEURDGFDVWVWDWLRQWR
GLVFORVHDWWKHWLPHRIEURDGFDVWLILWKDVUHFHLYHGDQ\IRUPRISD\PHQWRUFRQVLGHUDWLRQHLWKHUGLUHFWO\RU

&RQWLQXHGIURPSUHYLRXVSDJH 

WKHDGYHUWLVHUSXUFKDVLQJWKHSURJUDPWLPHVORW Amendment of Sections 3.119, 3.289, 3.654 and 3.789 of the
Commission’s Rules5HSRUWDQG2UGHU)&&SDUDV  %HFDXVHRIWKHPDQQHULQZKLFK
WKHILOPKDGEHHQSURYLGHG i.e.DVDQLQGXFHPHQWIRUWKHEURDGFDVWLQJRIWKHILOP WKHH[DPSOHLQGLFDWHGWKDWD
GLVFORVXUHLGHQWLI\LQJWKHVXSSOLHURIWKHILOPZDVUHTXLUHGId


:HQRWHWKDWVXFKDGYHUWLVHPHQWVZKHWKHUWKH\DSSHDULQSURJUDPPLQJDLUHGE\WKHOLFHQVHHRUSURYLGHGE\D
WKLUGSDUW\SURJUDPPHUSXUVXDQWWRDOHDVHUHPDLQVXEMHFWWRWKH&RPPLVVLRQ¶VH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHVXQGHUVHFWLRQDQGPXVWFRQWDLQDFOHDULQGLFDWLRQRIWKHVSRQVRURIWKHDGYHUWLVHPHQW8QGHUWKH
&RPPLVVLRQ¶VH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVLQVHFWLRQ I ³>L@QWKHFDVHRIEURDGFDVWPDWWHU
DGYHUWLVLQJFRPPHUFLDOSURGXFWVRUVHUYLFHVDQDQQRXQFHPHQWVWDWLQJWKHVSRQVRU VFRUSRUDWHRUWUDGHQDPHRUWKH
QDPHRIWKHVSRQVRU VSURGXFWZKHQLWLVFOHDUWKDWWKHPHQWLRQRIWKHQDPHRIWKHSURGXFWFRQVWLWXWHVDVSRQVRUVKLS
LGHQWLILFDWLRQ´VXFKLGHQWLILFDWLRQLVGHHPHGWREHVXIILFLHQW&)5 I 

See, e.g., 1$% &RPPHQWVDW1$%5HSO\&RPPHQWVDW$376&RPPHQWVDW5(&
&RPPHQWVDW0355HSO\DW


See&)5 G  SURYLGLQJWKDWD³QRQFRPPHUFLDOHGXFDWLRQDOWHOHYLVLRQVWDWLRQPD\EURDGFDVWSURJUDPV
SURGXFHGE\RUDWWKHH[SHQVHRIRUIXUQLVKHGE\SHUVRQVRWKHUWKDQWKHOLFHQVHHLIQRRWKHUFRQVLGHUDWLRQWKDQWKH
IXUQLVKLQJRIWKHSURJUDPDQGWKHFRVWVLQFLGHQWDOWRLWVSURGXFWLRQDQGEURDGFDVWDUHUHFHLYHGE\WKHOLFHQVHH´ 
&)5 F  SURYLGLQJSDUDOOHOUXOHIRUQRQFRPPHUFLDOHGXFDWLRQDOUDGLRVWDWLRQV 7KXVDQ\1&(VWDWLRQ
FRPSO\LQJZLWKHLWKHUVHFWLRQ G RU F RIRXUUXOHVVKRXOGQRWIDOOZLWKLQWKHDPELWRIWKHIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWVZHDGRSWWRGD\


See$376&RPPHQWVDW VXJJHVWLQJWKDWWKH&RPPLVVLRQDGGDVHFRQGSURQJWRWKH³IRUHLJQJRYHUQPHQWDO
HQWLW\´WHVWWKDWQDUURZVWKHVFRSHRIWKHUXOHWR³HQWLWLHVWKDWSURYLGHWKHFRQVLGHUDWLRQRUSURJUDPPLQJLQRUGHUWR
IXUWKHUDSURSDJDQGL]LQJLQWHQW 1$%&RPPHQWV SURSRVLQJWKDWZHOLPLWWKHGLVFORVXUHUHTXLUHPHQWRQO\WR
SURJUDPPLQJWKDWERWKFRPHVIURPDIRUHLJQJRYHUQPHQWDOHQWLW\DQGWKDWDGGUHVVHVD³FRQWURYHUVLDOLVVXHRISXEOLF
LPSRUWDQFH´ 135&RPPHQWVDW VXJJHVWLQJPDNLQJ³DQDFWLYHHGLWRULDOUROHE\WKHSXWDWLYHVSRQVRU´D
SUHUHTXLVLWHWRDQ\DGRSWHGGLVFORVXUHUHTXLUHPHQW $FFRUGLQJO\ZHGHFOLQHWRSXUVXHWKRVHVXJJHVWLRQVDVWKH\
DUHQRORQJHUUHOHYDQWXQGHUWKHDSSURDFKZHDGRSWWRGD\


NPRM)&&5FGDWSDUDV
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LQGLUHFWO\LQH[FKDQJHIRUWKHEURDGFDVWRISURJUDPPLQJ7KXVFRQVLVWHQWZLWKWKHVWDWXWHDQGRXU
FXUUHQWVSRQVRUVKLSLGHQWLILFDWLRQUXOHVWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHDGRSWWRGD\ZLOO
EHWULJJHUHGLIDQ\PRQH\VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQLVGLUHFWO\RULQGLUHFWO\SDLGRU
SURPLVHGWRRUFKDUJHGRUDFFHSWHGE\DEURDGFDVWVWDWLRQLQWKHFRQWH[WRIDOHDVHRIEURDGFDVWWLPHLQ
H[FKDQJHIRUWKHDLULQJRIPDWHULDOSURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\

:KLOHZHH[SHFWWKDWVXFKFRQVLGHUDWLRQUHFHLYHGE\WKHVWDWLRQGLUHFWO\ZLOOEHDSSDUHQW
IURPWKHWHUPVDQGH[HUFLVHRIDQ\OHDVHDJUHHPHQWDVGLVFXVVHGEHORZZHQRWHWKDWXQGHUVHFWLRQRI
WKH$FWSDUWLHVLQYROYHGLQWKHSURGXFWLRQSUHSDUDWLRQRUVXSSO\RIDSURJUDPRUSURJUDPPDWHULDOWKDWLV
LQWHQGHGWREHDLUHGRQDEURDGFDVWVWDWLRQDOVRKDYHDQREOLJDWLRQWRGLVFORVHWRWKHLUHPSOR\HURUWRWKH
SDUW\IRUZKRPWKHSURJUDPPLQJLVEHLQJSURGXFHGRUWRWKHVWDWLRQOLFHQVHHLIWKH\KDYHDFFHSWHGRU
DJUHHGWRDFFHSWRUSDLGRUDJUHHGWRSD\DQ\PRQH\RUYDOXDEOHFRQVLGHUDWLRQIRULQFOXVLRQRIDQ\
SURJUDPRUPDWHULDO7KXVDVGHWDLOHGIXUWKHUEHORZZHUHTXLUHWKDWOLFHQVHHVZLOOH[HUFLVHUHDVRQDEOH
GLOLJHQFHWRDVFHUWDLQZKHWKHUFRQVLGHUDWLRQKDVEHHQSURYLGHGLQH[FKDQJHIRUWKHOHDVHRIDLUWLPHRULQ
H[FKDQJHIRUWKHDLULQJRIPDWHULDOVGLUHFWO\RULQGLUHFWO\WRWKHVWDWLRQDVZHOODVZKHWKHUDQ\RQH
LQYROYHGLQWKHSURGXFWLRQSUHSDUDWLRQRUVXSSO\RIWKHPDWHULDOKDVUHFHLYHGFRPSHQVDWLRQDQGWKDWDQ
DSSURSULDWHGLVFORVXUHZLOOEHPDGHDERXWWKHLQYROYHPHQWRIDQ\IRUHLJQJRYHUQPHQWDOHQWLW\:H
GLVFXVVZKDWWKLVREOLJDWLRQPHDQVIRUWKHOLFHQVHHDQGOHVVHHEHORZ

Programming Provided for Free as an Inducement to Air Under 317(a)(2),QDGGLWLRQWR
WKHSD\PHQWRIPRQHWDU\RURWKHUYDOXDEOHFRQVLGHUDWLRQVHFWLRQ D  RIWKH$FWHVWDEOLVKHVWKDWD
VSRQVRUVKLSGLVFORVXUHPD\DOVREHUHTXLUHGLQVRPHFLUFXPVWDQFHVHYHQLIWKHRQO\³FRQVLGHUDWLRQ´
EHLQJRIIHUHGWRWKHVWDWLRQLQH[FKDQJHIRUWKHDLULQJRIWKHPDWHULDOLVWKHSURJUDPPLQJLWVHOI$V



86& D  :KLOHWKHUHLVQRPLQLPXPOHYHORI³FRQVLGHUDWLRQ´UHTXLUHGWRWULJJHUWKHGLVFORVXUH
UHTXLUHPHQWXQGHUWKLVVHFWLRQWKHVWDWXWHGRHVSHUPLWWKHH[FOXVLRQRIVHUYLFHVRUSURSHUW\IXUQLVKHGZLWKRXWFKDUJH
RUDWQRPLQDOFKDUJHLQFHUWDLQFLUFXPVWDQFHV2QHQRWDEOHH[FHSWLRQWRWKHH[FOXVLRQKRZHYHULVWKHSURYLVLRQRI
FHUWDLQPDWHULDOIXUQLVKHGIUHHRIFKDUJHRUDWQRPLQDOFRVWDVDQLQGXFHPHQWWRDLUWKHSURJUDPDQGWKDWLVUHODWHGWR
DQ\SROLWLFDOSURJUDPRUSURJUDPLQYROYLQJWKHGLVFXVVLRQRIDQ\FRQWURYHUVLDOLVVXHDVGLVFXVVHGIXUWKHUEHORZ
86& E  


,QWKHNPRMZHWHQWDWLYHO\FRQFOXGHGWKDWWRWKHH[WHQWRXUSULRUSUHFHGHQWPD\QRWUHTXLUHDVSRQVRUVKLS
DQQRXQFHPHQWWRLGHQWLI\WKHEURNHU¶VLQYROYHPHQWLQSURJUDPPLQJWKHVWDWLRQDLUVSXUVXDQWWRDQ/0$RUD7%$
IRUH[DPSOHLQVLWXDWLRQVLQYROYLQJDEDUWHUW\SHDUUDQJHPHQWDQ\VXFKSUHFHGHQWVKRXOGQRWDSSO\LQWKHFDVHRI
IRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ'HVSLWHRXUVHHNLQJFRPPHQWRQWKHH[WHQWWRZKLFKIRUHLJQ
JRYHUQPHQWDOHQWLWLHVPD\KDYHHQWHUHGLQWREDUWHUW\SHDUUDQJHPHQWVWRSURYLGHSURJUDPPLQJWR86EURDGFDVW
VWDWLRQVQRFRPPHQWHUVDGGUHVVHGWKLVLVVXH1RUDUHZHDZDUHRIDQ\FLUFXPVWDQFHVLQZKLFKDIRUHLJQ
JRYHUQPHQWDOHQWLW\LVSURYLGLQJSURJUDPPLQJWRDVWDWLRQSXUVXDQWWRDEDUWHUW\SHDUUDQJHPHQWRIWKHW\SHQRWHGLQ
Sonshine$FFRUGLQJO\ZHQHHGQRWDGGUHVVWKLVLVVXHWRGD\EXWPD\UHYLVLWLIZDUUDQWHGLQWKHIXWXUHSonshine
Family Television, Inc.)RUIHLWXUH2UGHU)&&5FGSDUD  ,QSonshineWKH
&RPPLVVLRQQRWHGWKDW
,QEDUWHUW\SHDUUDQJHPHQWVZKLFKFDQLQFOXGHQHWZRUNDIILOLDWLRQDJUHHPHQWVWKHSURJUDPVXSSOLHU
SURYLGHVWKHVWDWLRQLWVSURJUDPZKLFKWKHVWDWLRQSXUFKDVHVE\DOORZLQJWKHSURJUDPSURYLGHUWRXVHVRPH
RUDOORIWKHVWDWLRQ¶VDGYHUWLVLQJDLUWLPHGXULQJWKHSURJUDP7KXVLQEDUWHUDUUDQJHPHQWVWKHEURDGFDVWHU
HIIHFWLYHO\SXUFKDVHVSURJUDPPLQJLQH[FKDQJHIRUYDOXDEOHFRQVLGHUDWLRQLQWKHIRUPRIDGYHUWLVLQJWLPH
WKHUHE\LPPXQL]LQJWKHH[FKDQJHIURPWKHVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQW


86& D  F see also$PHQGPHQWVWR&RPPXQLFDWLRQV$FWRI3XE/1RVHF
6WDW  7KH$FWDOVRSURYLGHVIRUWKHSRVVLELOLW\RIDILQHRULPSULVRQPHQWIRUIDLOXUHWRDGKHUHWR
WKHVHUHTXLUHPHQWV86& J  SURYLGLQJWKDW³>D@Q\SHUVRQZKRYLRODWHVDQ\SURYLVLRQRIWKLVVHFWLRQ
VKDOOIRUHDFKVXFKYLRODWLRQEHILQHGQRWPRUHWKDQRULPSULVRQHGQRWPRUHWKDQRQH\HDURUERWK´ 



See infra SDUDVDW6HFWLRQ&



6HFWLRQ D  SURYLGHVWKDW³DQ\ILOPVUHFRUGVWUDQVFULSWLRQVWDOHQWVFULSWVRURWKHUPDWHULDORUVHUYLFHRI
DQ\NLQG>WKDW@KDYHEHHQIXUQLVKHGZLWKRXWFKDUJHRUDWDQRPLQDOFKDUJHGLUHFWO\RULQGLUHFWO\DVDQLQGXFHPHQW
WRWKHEURDGFDVWRIVXFKSURJUDP´ZLOOTXDOLI\DV³FRQVLGHUDWLRQ´86& D  
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

VWDWHGDERYHZHEHOLHYHWKDWDVDSUDFWLFDOPDWWHUOHDVLQJDJUHHPHQWVZLOOLQYROYHWKHH[FKDQJHRI
PRQH\RURWKHUYDOXDEOHFRQVLGHUDWLRQIURPWKHSURJUDPPHUWRWKHOLFHQVHH,WLVQRWW\SLFDOIRUDVWDWLRQ
WRHQWHULQWRDQDJUHHPHQWIRUWKHOHDVHRIDLUWLPHLQH[FKDQJHVROHO\IRUWKHSURPLVHRIIUHHSURJUDPPLQJ
WREHDLUHGRQWKHVWDWLRQ+RZHYHUWRDFFRXQWIRUVXFKDFLUFXPVWDQFHDQGFRQVLVWHQWZLWKRXU
GLVFXVVLRQLQWKHNPRMZHILQGLWLVHTXDOO\LPSRUWDQWWKDWRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV
DSSO\LQWKDWLQVWDQFHVKRXOGVXFKDFLUFXPVWDQFHDULVH6HFWLRQ D  SURYLGHVWKDWDGLVFORVXUHLV
UHTXLUHGDWWKHWLPHRIEURDGFDVWLQWKHFDVHRIDQ\³SROLWLFDOSURJUDPRUDQ\SURJUDPLQYROYLQJWKH
GLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´LIWKHSURJUDPLWVHOIZDVIXUQLVKHGIUHHRIFKDUJHRUDWQRPLQDOFRVW
DVDQLQGXFHPHQWIRULWVEURDGFDVW7KH&RPPLVVLRQKDVSUHYLRXVO\LQWHUSUHWHG³SROLWLFDOSURJUDP´LQ
WKHFRQWH[WRIVHFWLRQ D  WRJHQHUDOO\LQYROYHSURJUDPPLQJVHHNLQJWRSHUVXDGHRUGLVVXDGHWKH
$PHULFDQSXEOLFRQDJLYHQSROLWLFDOFDQGLGDWHRUSROLF\LVVXH

:KLOHWKHNPRMWHQWDWLYHO\FRQFOXGHGWKDWDOOSURJUDPPLQJSURYLGHGE\DIRUHLJQ
JRYHUQPHQWDOHQWLW\VKRXOGEHWUHDWHGDVD³SROLWLFDOSURJUDP´SXUVXDQWWRVHFWLRQ D  RIWKH$FW
DQGWKXVWKHSURYLVLRQRIVXFKSURJUDPPLQJLQDQGRILWVHOIFRXOGEHVXIILFLHQWWRWULJJHUDGLVFORVXUH
EDVHGRQWKHUHFRUGEHIRUHXVDQGXSRQIXUWKHUFRQVLGHUDWLRQZHGHFOLQHWRH[SDQGWKHGHILQLWLRQRI
SROLWLFDOSURJUDPLQWKLVFRQWH[W5DWKHUFRQVLVWHQWZLWKRXUDSSURDFKLQWKHLQVWDQW2UGHUWRQDUURZWKH
VFRSHRIRXUUXOHVWRWDUJHWPRUHDSSURSULDWHO\WKHUHSRUWHGLQVWDQFHVRIXQGLVFORVHGIRUHLJQJRYHUQPHQWDO
SURJUDPPLQJZHEHOLHYHLWLVXQQHFHVVDU\WRH[SDQGWKHLQWHUSUHWDWLRQRI³SROLWLFDOSURJUDP´DQGHOHFWWR
DSSO\WKHH[LVWLQJLQWHUSUHWDWLRQRIWKDWWHUPDWWKLVWLPH6LPLODUO\IRUSXUSRVHVRIWKHIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHZLOOFRQWLQXHWRLQWHUSUHW³DQ\SURJUDPLQYROYLQJWKHGLVFXVVLRQRI
DQ\FRQWURYHUVLDOLVVXH´XQGHUVHFWLRQ D  LQDPDQQHUFRQVLVWHQWZLWKSUHFHGHQW:HILQGWKDW
DSSO\LQJWKHH[LVWLQJGHILQLWLRQRI³SROLWLFDOSURJUDP´FRQVLVWHQWZLWKORQJVWDQGLQJ&RPPLVVLRQ
SUHFHGHQWLQWKLVDUHDDGGUHVVHVPDQ\RIWKHFRQFHUQVUDLVHGE\FRPPHQWHUVDERXWYDULRXVW\SHVRI




NPRM)&&5FGDWSDUDV


Id.$VGLVFXVVHGLQWKHNPRMWKH&RPPLVVLRQDQGWKHIHGHUDOFRXUWVKDYHSUHYLRXVO\WUHDWHGVXFKWKLQJVDVD
SURJUDPGLVFXVVLQJDSROLWLFDOFDQGLGDWH¶VSDVWUHFRUGDVZHOODVDSURSRVLWLRQRQWKH&DOLIRUQLDEDOORWDV³SROLWLFDO
SURJUDPV´SXUVXDQWWRVHFWLRQ D  RIWKH$FWSee, e.g., United States v. WHAS,QF)G WK&LU
 Amendment of the Commission’s Sponsorship Identification Rules (Sections 73.119, 73.289. 73.654, 73.789,
and 76.221))&&G   Loveday v. Federal Communications Commission)G '&&LU
 


NPRM)&&5FGDWSDUDV



See, e.g., United States v. WHAS,QF)G WK&LU Amendment of the Commission’s
Sponsorship Identification Rules (Sections 73.119, 73.289. 73.654, 73.789, and 76.221))&&G  
WUHDWLQJDSURJUDPGLVFXVVLQJDSROLWLFDOFDQGLGDWH¶VSDVWUHFRUGDVD³SROLWLFDOSURJUDP´SXUVXDQWWRVHFWLRQ
 D  RIWKH$FW  Loveday v. Federal Communications Commission)G '&&LU  WUHDWLQJ
DQDGYHUWLVHPHQWVHHNLQJWRSHUVXDGHYRWHUVDERXWDSURSRVLWLRQRQWKH&DOLIRUQLDEDOORWDVD³SROLWLFDOSURJUDP´IRU
SXUSRVHVRIVHFWLRQ D  RIWKH$FW 



86& D  ,QSonshineWKH&RPPLVVLRQVWDWHG³>*@LYHQWKHOLPLWOHVVQXPEHURISRWHQWLDO
FRQWURYHUVLDOLVVXHVDQGWKHYDU\LQJFLUFXPVWDQFHVLQZKLFKWKH\PLJKWDULVHWKH&RPPLVVLRQDSSURDFKHVWKLV
GHWHUPLQDWLRQRQDFDVHE\FDVHEDVLV´Sonshine Family Television, Inc.)&&5FGSDUD  
:LWKUHJDUGWRWKHNPRM¶VSURSRVHGGHILQLWLRQRI³SROLWLFDOSURJUDP´1$%VXJJHVWVWKDWWKH&RPPLVVLRQVKRXOG
OLPLWWKHGLVFORVXUHUHTXLUHPHQWWRSURJUDPPLQJWKDWERWKFRPHVIURPDIRUHLJQJRYHUQPHQWDOHQWLW\DQGWKDW
EURDGFDVWHUVGHWHUPLQHLQJRRGIDLWKGLVFXVVHVD³FRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFH´See 1$%&RPPHQWVDW
1$%5HSO\DW$VZHKDYHGHWHUPLQHGDERYHWKDWZHZLOODSSO\WKHH[LVWLQJLQWHUSUHWDWLRQRI³SROLWLFDO
SURJUDP´DQGQRWH[SDQGLWLQWKHZD\SURSRVHGLQWKHNPRMZHVHHQRQHHGWRSXUVXH1$%¶VVXJJHVWLRQDQG
PHUHO\QRWHWKDWZHZLOOVLPLODUO\DSSO\&RPPLVVLRQSUHFHGHQWZKHQLQWHUSUHWLQJWKHWHUP³FRQWURYHUVLDOLVVXHRI
SXEOLFLPSRUWDQFH´LQVHFWLRQ D  RIWKH$FW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

SURJUDPPLQJWKDWLQDGYHUWHQWO\PLJKWEHVZHSWLQWRWKHDPELWRXUQHZIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHV

$GGLWLRQDOO\VLPLODUWRRXUDQDO\VLVDERYHZHILQGWKDWVHFWLRQDSSOLHVLQWKLV
FRQWH[WDVZHOO6SHFLILFDOO\ZHEHOLHYHLWLVUHDVRQDEOHWRFRQVLGHUWKHSURYLVLRQRIDQ\³SROLWLFDO
SURJUDPRUDQ\SURJUDPLQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´E\DIRUHLJQJRYHUQPHQWDO
HQWLW\WRDSDUW\LQWKHGLVWULEXWLRQFKDLQIRUQRFRVWDQGDVDQLQGXFHPHQWWRDLUWKDWPDWHULDORQD
EURDGFDVWVWDWLRQWREH³VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQ´XQGHUWKHWHUPVRIVHFWLRQ
$FFRUGLQJO\LQWKHHYHQWWKDWDQHQWLW\LQYROYHGLQWKHSURGXFWLRQSUHSDUDWLRQRUVXSSO\RISURJUDPPLQJ
WKDWLVLQWHQGHGWREHDLUHGRQDVWDWLRQKDVUHFHLYHGDQ\³SROLWLFDOSURJUDPRUDQ\SURJUDPLQYROYLQJWKH
GLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´IURPDIRUHLJQJRYHUQPHQWDOHQWLW\IRUIUHHRUDWQRPLQDOFKDUJHDV
DQLQGXFHPHQWIRULWVEURDGFDVWZHILQGWKDWXQGHUVHFWLRQLWPXVWGLVFORVHWKDWIDFWWRLWVHPSOR\HU
WKHSHUVRQIRUZKRPWKHSURJUDPLVEHLQJSURGXFHGRUWKHOLFHQVHHRIWKHVWDWLRQDQGZLOOUHTXLUHDQ
DSSURSULDWHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQ:HGLVFXVVZKDWWKLVREOLJDWLRQPHDQVIRUWKHOLFHQVHH
DQGOHVVHHEHORZ
&

5HDVRQDEOH'LOLJHQFH


:HDGRSWRXUWHQWDWLYHFRQFOXVLRQIURPWKHNPRMWKDWWKHILQDOUHVSRQVLELOLW\IRUDQ\
QHFHVVDU\IRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHUHVWVZLWKWKHOLFHQVHHLQDFFRUGDQFHZLWKWKH
VWDWXWRU\VFKHPH$FFRUGLQJO\ZHILQGWKDWDEURDGFDVWVWDWLRQOLFHQVHHPXVWH[HUFLVH³UHDVRQDEOH
GLOLJHQFH´WRGHWHUPLQHLIDQHQWLW\ZLWKLQWKHVFRSHDGGUHVVHGDERYHi.eDQHQWLW\RULQGLYLGXDOWKDWLV
SXUFKDVLQJDLUWLPHRQWKHVWDWLRQRUSURYLGLQJDQ\³SROLWLFDOSURJUDPRUDQ\SURJUDPLQYROYLQJWKH
GLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´IUHHRIFKDUJHDVDQLQGXFHPHQWWREURDGFDVWVXFKPDWHULDORQWKH
VWDWLRQLVDIRUHLJQJRYHUQPHQWDOHQWLW\VXFKWKDWDGLVFORVXUHLVUHTXLUHGXQGHURXUIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQUXOHV$VH[SODLQHGEHORZZHFRQFOXGHWKDWVXFKGLOLJHQFHUHTXLUHVWKDWWKHOLFHQVHH
PXVWDWDPLQLPXP
  ,QIRUPWKHOHVVHHDWWKHWLPHRIDJUHHPHQWDQGDWUHQHZDORIWKHIRUHLJQVSRQVRUVKLS
GLVFORVXUHUHTXLUHPHQW



:HDOVRFODULI\WKDWRXUQHZUXOHVGRQRWRYHUULGHWKHJXLGDQFHSURYLGHGLQWKH&RPPLVVLRQ¶VVHPLQDORUGHU
DQGDFFRPSDQ\LQJSXEOLFQRWLFHDERXWZKDWZRXOGEHFRQVLGHUHGDQ³LQGXFHPHQW´WREURDGFDVWSURJUDPPLQJSee
Amendment of Sections 3.119, 3.289, 3.654 and 3.789 of the Commission’s Rules5HSRUWDQG2UGHU)&&
SDUDV 0D\ Amendment of Sections 73.119, 73.289, 73.654, 73.789 and 76.221 of the
Commission’s Rules, Report and Order, )&&G   Applicability of Sponsorship Identification Rules
3XEOLF1RWLFH)&&  FRQWDLQLQJWKLUW\VL[LOOXVWUDWLYHH[DPSOHVRIKRZWKHVWDWXWRU\SURYLVLRQVDQG
QHZUXOHVZHUHWREHDSSOLHG see also135&RPPHQWVDW GLVFXVVLQJKRZWKHVHH[DPSOHVVKRXOGJXLGHWKH
&RPPLVVLRQ¶VWKLQNLQJLQWKHLQVWDQWSURFHHGLQJDERXWZKDWVKRXOGEHYLHZHGDVDQ³LQGXFHPHQW´WREURDGFDVW
SURJUDPPLQJ 


86& D  F 



See, e.g., In re Sponsorship Identification of Broadcast Material, 3XEOLF1RWLFH)&&  
H[SODLQLQJWKDWVLWXDWLRQVLQZKLFKDPDQXIDFWXUHUGLVWULEXWRURURWKHUSHUVRQGRQDWHVUHFRUGLQJVWRDVWDWLRQDVDQ
LQGXFHPHQWIRUH[SRVXUHRQWKHDLUFRQVWLWXWHVFRQVLGHUDWLRQUHTXLULQJVSRQVRUVKLSLGHQWLILFDWLRQ :HQRWHWKDWWKH
EHGURFNSULQFLSOHXQGHUO\LQJWKLVQRWLRQLVWKDWLI³FRQVLGHUDWLRQ´ZHUHQRWEURDGO\GHILQHGWKHQSDUWLHVZRXOG
HQGHDYRUWRPDQLSXODWHWKHLUDUUDQJHPHQWVWRDYRLGWKLVHOHPHQWDQGWKHUHTXLUHGVSRQVRUVKLSLGHQWLILFDWLRQVSee,
e.g.Fuqua Communications, Inc.0HPRUDQGXP2SLQLRQDQG2UGHU)&&G   ILQGLQJWKDW
FRQVLGHUDWLRQKDVEHHQFRQVWUXHGWRLQYROYHPDQ\IRUPVLQFOXGLQJEDUWHURIJRRGVRUVHUYLFHVDQG³WUDGHRXWV´ 


See infra SDUDVDW6HFWLRQ&



NPRM)&&5FGDWSDUD



86& F 



NPRM)&&5FGDWSDUD
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

  ,QTXLUHRIWKHOHVVHHDWWKHWLPHRIDJUHHPHQWDQGDWUHQHZDOZKHWKHULWIDOOVLQWRDQ\RIWKH
FDWHJRULHVWKDWTXDOLI\LWDVD³IRUHLJQJRYHUQPHQWDOHQWLW\´
  ,QTXLUHRIWKHOHVVHHDWWKHWLPHRIDJUHHPHQWDQGDWUHQHZDOZKHWKHULWNQRZVLIDQ\RQH
IXUWKHUEDFNLQWKHFKDLQRISURGXFLQJGLVWULEXWLQJWKHSURJUDPPLQJWKDWZLOOEHDLUHGSXUVXDQWWR
WKHOHDVHDJUHHPHQWRUDVXEOHDVHTXDOLILHVDVDIRUHLJQJRYHUQPHQWDOHQWLW\DQGKDVSURYLGHG
VRPHW\SHRILQGXFHPHQWWRDLUWKHSURJUDPPLQJ
 ,QGHSHQGHQWO\FRQILUPWKHOHVVHH¶VVWDWXVDWWKHWLPHRIDJUHHPHQWDQGDWUHQHZDOE\
FRQVXOWLQJWKH'HSDUWPHQWRI-XVWLFH¶V)$5$ZHEVLWHDQGWKH&RPPLVVLRQ¶VVHPLDQQXDO86
EDVHGIRUHLJQPHGLDRXWOHWVUHSRUWVIRUWKHOHVVHH¶VQDPH7KLVQHHGRQO\EHGRQHLIWKHOHVVHH
KDVQRWDOUHDG\GLVFORVHGWKDWLWIDOOVLQWRRQHRIWKHFRYHUHGFDWHJRULHVDQGWKDWWKHUHLVQR
VHSDUDWHQHHGIRUDGLVFORVXUHEHFDXVHQRRQHIXUWKHUEDFNLQWKHFKDLQRISURGXFLQJWUDQVPLWWLQJ
WKHSURJUDPPLQJIDOOVLQWRRQHRIWKHFRYHUHGFDWHJRULHVDQGKDVSURYLGHGVRPHIRUPRIVHUYLFH
RUFRQVLGHUDWLRQDVDQLQGXFHPHQWWREURDGFDVWWKHSURJUDPPLQJDQG
 0HPRULDOL]HWKHDERYHOLVWHGLQTXLULHVDQGLQYHVWLJDWLRQVWRWUDFNFRPSOLDQFHLQWKHHYHQW
GRFXPHQWDWLRQLVUHTXLUHGWRUHVSRQGWRDQ\IXWXUH&RPPLVVLRQLQTXLU\RQWKHLVVXH
 )LQDOO\DVGLVFXVVHGEHORZZHFODULI\WKDWWKHOHVVHHLQDFFRUGDQFHZLWKVHFWLRQV E 
DQG F RIWKH$FWOLNHZLVHFDUULHVDQLQGHSHQGHQWUHVSRQVLELOLW\ERWKWRUHVSRQGWRWKHOLFHQVHH¶V
LQTXLULHVDQGLQIRUPWKHOLFHQVHHLIGXULQJWKHFRXUVHRIWKHOHDVHDUUDQJHPHQWLWEHFRPHVDZDUHRIDQ\
LQIRUPDWLRQWKDWZRXOGWULJJHUDGLVFORVXUHSXUVXDQWWRRXUQHZIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV

Licensee’s Responsibilities3XUVXDQWWRVHFWLRQ F RIWKH$FWWKHOLFHQVHHEHDUVWKH
UHVSRQVLELOLW\WRHQJDJHLQ³UHDVRQDEOHGLOLJHQFH´WRGHWHUPLQHWKHWUXHVRXUFHRIWKHSURJUDPPLQJDLUHG
RQLWVVWDWLRQ6HFWLRQ F RIWKH$FWVWDWHVWKDW³>W@KHOLFHQVHHRIHDFKUDGLRVWDWLRQVKDOOH[HUFLVH
UHDVRQDEOHGLOLJHQFHWRREWDLQIURPLWVHPSOR\HHVDQGIURPRWKHUSHUVRQVZLWKZKRPLWGHDOVGLUHFWO\LQ
FRQQHFWLRQZLWKDQ\SURJUDPRUSURJUDPPDWWHUIRUEURDGFDVWLQIRUPDWLRQWRHQDEOHVXFKOLFHQVHHWR
PDNHWKHDQQRXQFHPHQWUHTXLUHGE\WKLVVHFWLRQ´7KLVVWDWXWRU\SURYLVLRQLVFDWHJRULFDQGGRHVQRW
SURYLGHDQ\H[FHSWLRQVDVLWLVWKHOLFHQVHHZKRKDVEHHQJUDQWHGWKHULJKWWRXVHWKHSXEOLFDLUZDYHV$V
GLVFXVVHGLQWKHNPRMWKHOLFHQVHHRIDEURDGFDVWVWDWLRQPXVWXOWLPDWHO\UHPDLQLQFRQWURORIWKH
VWDWLRQDQGPDLQWDLQUHVSRQVLELOLW\IRUWKHPDWHULDOWUDQVPLWWHGRYHULWVDLUZDYHVHYHQZKHQLWKDVHQWHUHG
LQWRDOHDVLQJDJUHHPHQW:KLOHWKLVUHVSRQVLELOLW\DGKHUHVLQHYHU\LQVWDQFHZHILQGWKDWLWLV
SDUWLFXODUO\LPSRUWDQWKHUHZKHUHWKHUHFRUGVKRZVWKDWWKHDXGLHQFHLVW\SLFDOO\XQDZDUHWKDWWKH
OHVVHHEURNHULQJSDUW\WKDWLVVSRQVRULQJSD\LQJIRURUIXUQLVKLQJWKHSURJUDPPLQJFRXOGHLWKHUEHD
IRUHLJQJRYHUQPHQWDOHQWLW\RUEHSDVVLQJWKURXJKSURJUDPPLQJRQEHKDOIRIVXFKDQHQWLW\

$VDWKUHVKROGPDWWHUZHH[SHFWWKHOLFHQVHHWRFRQYH\FOHDUO\WRWKHSURVSHFWLYHOHVVHH
WKDWWKHUHLVD&RPPLVVLRQGLVFORVXUHUHTXLUHPHQWUHJDUGLQJIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ
,QWKLVUHJDUGZHILQGWKDW³UHDVRQDEOHGLOLJHQFH´DOVRLQFOXGHVLQTXLULQJRIWKHSRWHQWLDOOHVVHHZKHWKHULW
TXDOLILHVXQGHURXUGHILQLWLRQRID³IRUHLJQJRYHUQPHQWDOHQWLW\´*LYHQWKDWWKHOLFHQVHHLVHQWHULQJ
LQWRDFRQWUDFWXDODJUHHPHQWWKDWDOORZVWKHOHVVHHWRSURJUDPDLUWLPHRUSURYLGHSURJUDPPLQJRQWKH
VWDWLRQZHILQGLWUHDVRQDEOHWRH[SHFWWKDWWKHOLFHQVHHPDNHWKHVHEDVLFLQTXLULHVRIWKHOHVVHHWR



86& F 



NPRM)&&5FGDWSDUD



Editorializing by Broadcast Licensees5HSRUW)&&  
KWWSVGRFVIFFJRYSXEOLFDWWDFKPHQWV'2&$SGI  VWDWLQJWKDWWKHUHVSRQVLELOLW\IRUWKHVHOHFWLRQRI
SURJUDPPDWHULDO³FDQQHLWKHUEHGHOHJDWHGE\WKHOLFHQVHHWRDQ\QHWZRUNRURWKHUSHUVRQRUJURXSRUEHXQGXO\
IHWWHUHGE\FRQWUDFWXDODUUDQJHPHQWVUHVWULFWLQJWKHOLFHQVHHLQKLVIUHHH[HUFLVHRIKLVLQGHSHQGHQWMXGJPHQWV´ 


See supraDWSDUDVDQGinfra DW$SSHQGL[$ GHILQLQJWKHWHUP³IRUHLJQJRYHUQPHQWDOHQWLW\´ 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

DVFHUWDLQZKHWKHUWKHSURJUDPPLQJWREHDLUHGZLOOUHTXLUHDGLVFORVXUHXQGHUWKHUXOHVZHDGRSW
KHUHLQ

:HDOVRH[SHFWWKHOLFHQVHHWRLQTXLUHRIWKHOHVVHHZKHWKHU³LQFRQQHFWLRQZLWKWKH
SURGXFWLRQRUSUHSDUDWLRQRIDQ\SURJUDPRUSURJUDPPDWWHU´WKDWLWRUDQ\VXEOHVVHHLQWHQGVWRDLULWLV
DZDUHRIDQ\PRQH\VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQIURPDIRUHLJQJRYHUQPHQWDOHQWLW\SURYLGHG
DVDQLQGXFHPHQWWRDLUDSDUWRIVXFKSURJUDPRUSURJUDPPDWWHU6XFKDQLQTXLU\LVFRQVLVWHQWZLWK
VHFWLRQV E DQG F RIWKH$FWZKLFKLPSRVHDGXW\RQWKHOHVVHHWRLQIRUPWKHOLFHQVHHWRWKH
H[WHQWLWLVDZDUHRIDQ\SD\PHQWVRURWKHUYDOXDEOHFRQVLGHUDWLRQLQFOXGLQJLQGXFHPHQWVWRDLUIRUIUHH
DVVRFLDWHGZLWKWKHSURJUDPPLQJVXFKDVWRWULJJHUDGLVFORVXUH/LNHZLVHVHFWLRQ E RIWKH$FW
LPSRVHVDQDVVRFLDWHGUHTXLUHPHQWRQWKHOLFHQVHHWRPDNHDQ\GLVFORVXUHVQHFHVVLWDWHGE\OHDUQLQJVXFK
LQIRUPDWLRQSXUVXDQWWRVHFWLRQRIWKH$FW:HILQGWKDWWKLVW\SHRILQTXLU\E\WKHOLFHQVHHLV
SDUWLFXODUO\LPSRUWDQWJLYHQUHSRUWVDERXWLQVWDQFHVZKHUHSURJUDPPLQJRULJLQDWLQJIURPIRUHLJQ
JRYHUQPHQWDODFWRUVLVEHLQJSDVVHGWKURXJKSURJUDPGLVWULEXWRUVZKROHDVHWLPHRQ86EURDGFDVW
VWDWLRQV




:HQRWHWKDWEURDGFDVWHUVPD\FKRRVHWRLPSOHPHQWWKHVHUHTXLUHPHQWVWKURXJKFRQWUDFWXDOSURYLVLRQVEHWZHHQ
WKHOLFHQVHHDQGOHVVHHWKRXJKWKH\DUHQRWUHTXLUHGWRGRVRSee 1$%&RPPHQWVDW VWDWLQJWKDWVWDWLRQVFRXOG
FRPSRUWZLWKWKHUHTXLUHPHQWE\IRUH[DPSOHDGGLQJDSURYLVLRQWRWKHLUFRQWUDFWVUHTXLULQJDOODGYHUWLVHUVDQG
SURJUDPPHUVWRGLVFORVHWKLVLQIRUPDWLRQRUSURYLGLQJFRQWHQWVXSSOLHUVZLWKDQRWLFHWKDWWKHVWDWLRQUHTXLUHV
LQIRUPDWLRQDERXWDSURJUDP¶VVSRQVRURUDWKLUGSDUW\EX\HURIDLUWLPH See also1$%$SULOEx ParteDW
FKDQJLQJLWVSRVLWLRQWRDVVHUWWKDWLWLVSUREOHPDWLFIRUEURDGFDVWHUVWRLQFOXGHSURYLVLRQVUHODWHGWRIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJLQWKHLUFRQWUDFWV 



See86& E 



6HFWLRQ E RIWKH$FWVWDWHVWKDW³DQ\SHUVRQZKRLQFRQQHFWLRQZLWKWKHSURGXFWLRQRUSUHSDUDWLRQRIDQ\
SURJUDPRUSURJUDPPDWWHUZKLFKLVLQWHQGHGIRUEURDGFDVWLQJRYHUDQ\UDGLRVWDWLRQDFFHSWVRUDJUHHVWRDFFHSWRU
SD\VRUDJUHHVWRSD\DQ\PRQH\VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQIRUWKHLQFOXVLRQRIDQ\PDWWHUDVDSDUWRI
VXFKSURJUDPRUSURJUDPPDWWHUVKDOOLQDGYDQFHRIVXFKEURDGFDVWGLVFORVHWKHIDFWRIVXFKDFFHSWDQFHRUSD\PHQW
RUDJUHHPHQWWRWKHSD\HH¶VHPSOR\HURUWRWKHSHUVRQIRUZKLFKVXFKSURJUDPRUPDWWHULVEHLQJSURGXFHGRUWRWKH
OLFHQVHHRIVXFKVWDWLRQRYHUZKLFKVXFKSURJUDPLVEURDGFDVW´86& E 



6HFWLRQ F RIWKH$FWVWDWHVWKDW³DQ\SHUVRQZKRVXSSOLHVWRDQ\RWKHUSHUVRQDQ\SURJUDPRUSURJUDP
PDWWHUZKLFKLVLQWHQGHGIRUEURDGFDVWLQJRYHUDQ\UDGLRVWDWLRQVKDOOLQDGYDQFHRIVXFKEURDGFDVWGLVFORVHWRVXFK
RWKHUSHUVRQDQ\LQIRUPDWLRQRIZKLFKKHKDVNQRZOHGJHRUZKLFKKDVEHHQGLVFORVHGWRKLPDVWRDQ\PRQH\
VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQZKLFKDQ\SHUVRQKDVSDLGRUDFFHSWHGRUKDVDJUHHGWRSD\RUDFFHSWIRUWKH
LQFOXVLRQRIDQ\PDWWHUDVDSDUWRIVXFKSURJUDPRUSURJUDPPDWWHU´86& F 



86& F 



See supraQRWH
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&


,ILQUHVSRQVHWRWKHOLFHQVHH¶VLQLWLDOLQTXLU\WKHOHVVHHVWDWHVWKDWLWIDOOVZLWKLQWKH
GHILQLWLRQRID³IRUHLJQJRYHUQPHQWDOHQWLW\´RULVRWKHUZLVHDZDUHRIWKHQHHGIRUDIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQGLVFORVXUHWKHQWKHOLFHQVHHQHHGVWRHQVXUHWKDWWKHSURJUDPPLQJFRQWDLQVWKH
DSSURSULDWHGLVFORVXUH2QWKHRWKHUKDQGLIWKHOHVVHH¶VUHVSRQVHLVWKDWLWGRHVQRWIDOOZLWKLQWKH
GHILQLWLRQDQGLVQRWVHSDUDWHO\DZDUHRIWKHQHHGIRUDGLVFORVXUHZHUHTXLUHWKHOLFHQVHHWRYHULI\
LQGHSHQGHQWO\WKDWWKHOHVVHHGRHVQRWTXDOLI\DVD³IRUHLJQJRYHUQPHQWDOHQWLW\´7RGRVRDWD
PLQLPXPWKHOLFHQVHHZLOOQHHGWRFRQGXFWFHUWDLQLQGHSHQGHQWVHDUFKHV6SHFLILFDOO\WKHOLFHQVHH
VKRXOGFKHFNLIWKHOHVVHHDSSHDUVRQWKH'HSDUWPHQWRI-XVWLFH¶VPRVWUHFHQW)$5$OLVWDVDQDJHQWWKDW
LVDFWLQJRQEHKDOIRIDIRUHLJQSULQFLSDOWKDWLVHLWKHUD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DVGHILQHGE\
)$5$RUD³IRUHLJQSROLWLFDOSDUW\´DVGHILQHGE\)$5$7KHOLFHQVHHVKRXOGDOVRFKHFNLIWKH
OHVVHHDSSHDUVRQWKH)$5$OLVWDVDQDJHQWZKRVHSULQFLSDOLVHLWKHUGLUHFWO\RULQGLUHFWO\RSHUDWHG
VXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HGLQZKROHRULQSDUWE\D³JRYHUQPHQWRI
DIRUHLJQFRXQWU\´DVGHILQHGE\)$5$RUD³IRUHLJQSROLWLFDOSDUW\´DVGHILQHGE\)$5$

,QWKLVUHJDUGZHQRWHWKDWWKH)$5$GDWDEDVHLVVLPSOHWRXVHDQGDOORZVIRUDVHDUFKE\
WHUPV&RQVHTXHQWO\ZHDQWLFLSDWHWKDWLQPRVWFDVHVDOLFHQVHHZLOOQHHGWRGRQRPRUHWKDQPHUHO\UXQ
DVHDUFKRIWKHOHVVHH¶VQDPHRQWKH)$5$GDWDEDVH,IWKHVHDUFKGRHVQRWJHQHUDWHDQ\UHVXOWVWKH
OLFHQVHHFDQVDIHO\DVVXPHWKDWWKHOHVVHHLVQRWD)$5$DJHQWDQGQRIXUWKHUVHDUFKLVQHHGHGRQWKH
)$5$GDWDEDVH,IWKHOHVVHH¶VQDPHGRHVDSSHDURQWKH)$5$GDWDEDVHWKHOLFHQVHHPD\QHHGWR
UHYLHZWKHPDWHULDOVILOHGDVSDUWRIDJLYHQDJHQW¶VUHJLVWUDWLRQWRDVFHUWDLQZKHWKHUWKHOHVVHHTXDOLILHVDV
D³IRUHLJQJRYHUQPHQWDOHQWLW\´7KHOLFHQVHHVKRXOGDOVRFKHFNLIWKHOHVVHH¶VQDPHDSSHDUVLQWKH
&RPPLVVLRQ¶VVHPLDQQXDOUHSRUWVRI86EDVHGIRUHLJQPHGLDRXWOHWV,IWKHOHVVHH¶VQDPHGRHVQRW
DSSHDURQHLWKHUWKH)$5$OLVWRULQWKH86EDVHGIRUHLJQPHGLDRXWOHWUHSRUWVWKHQQRIXUWKHUFKHFNVDUH



$VGLVFXVVHGDERYHOLFHQVHHVPD\EHFRPHDZDUHRIWKHQHHGIRUDIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUH
YLDWKHUHSRUWLQJREOLJDWLRQFRQWDLQHGLQVHFWLRQRIWKH$FWSee supraSDUD86&



86& H 



Id. I 



3XWGLIIHUHQWO\LIDOHVVHHQDPHG³$%&&RUS´DSSHDUVDVDQDJHQWRQWKH)$5$OLVWEXW$%&&RUS¶VSULQFLSDO
LV;<=&RUSWKHOLFHQVHH¶VVHDUFKGRHVQRWVWRSDWWKLVSRLQWVLPSO\EHFDXVH;<=&RUSLVQHLWKHUDJRYHUQPHQWRI
DIRUHLJQFRXQWU\QRUDIRUHLJQSROLWLFDOSDUW\5DWKHUWKHOLFHQVHHVKRXOGUHYLHZ$%&&RUS¶VILOLQJWRVHHZKHWKHU
;<=&RUSLVLQIDFWGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHGRUVXEVLGL]HG
LQZKROHRULQSDUWE\DJRYHUQPHQWRIDIRUHLJQFRXQWU\RUDIRUHLJQSROLWLFDOSDUW\6XFKLQIRUPDWLRQZLOOEH
LQGLFDWHGRQWKHILOLQJ,IWKHUHLVVXFKGLUHFWRULQGLUHFWRSHUDWLRQVXSHUYLVLRQGLUHFWLRQRZQHUVKLSFRQWURO
ILQDQFLQJRUVXEVLGL]DWLRQLQZKROHRULQSDUWWKHQWKHSURJUDPPLQJDLUHGE\$%&&RUSZLOOQHHGDIRUHLJQ
VSRQVRUVKLSGLVFORVXUHSeesupra QRWH QRWLQJWKDW)$5$UHTXLUHVDQDJHQWWRLQFOXGHLQLWVILOLQJLQIRUPDWLRQ
DERXWWKHVXSHUYLVLRQGLUHFWLRQRZQHUVKLSFRQWUROILQDQFLQJRUVXEVLGL]DWLRQLQZKROHRULQSDUWRIDQDJHQW¶V
SULQFLSDO 



:HILQGWKDW1$%¶VDVVHUWLRQWKDWWKHSKUDVH³GHDOVGLUHFWO\´LQVHFWLRQ F EDUVWKHW\SHRILQTXLULHVODLGRXW
DERYHLVDQRYHUO\QDUURZUHDGLQJRIWKHVWDWXWHSee 1$%&RPPHQWVDW DUJXLQJWKDWFRQVXOWLQJOLVWVRI
)$5$UHJLVWUDQWVRQ'2-ZHEVLWHVDQGOLVWVRI86EDVHGIRUHLJQPHGLDRXWOHWVRQWKH&RPPLVVLRQZHEVLWHZRXOG
EHFRQWUDU\WRVHFWLRQ F 7KHLQTXLULHVGHVFULEHGKHUHFRQFHUQWKHHQWLW\ZLWKZKRPWKHOLFHQVHHLVGHDOLQJ
GLUHFWO\±i.e., WKHOHVVHHZLWKZKRPLWLVHQWHULQJLQWRDFRQWUDFWXDOUHODWLRQVKLS,QRWKHUZRUGVZHILQGWKHVH
LQTXLULHVDUHVLPLODUWRWKHUHDVRQDEOHGXHGLOLJHQFHVXFKDVFUHGLWFKHFNVRURWKHUEDFNJURXQGFKHFNVWKDWRQH
ZRXOGUHDVRQDEO\H[SHFWDQ\UHVSRQVLEOHEXVLQHVVRZQHUWRFRQGXFWEHIRUHHQWHULQJLQWRDFRQWUDFWXDOUHODWLRQVKLS
ZLWKVRPHRQH0RUHRYHUZHQRWHWKDWUHDVRQDEOHGXHGLOLJHQFHXQGHURXUH[LVWLQJUXOHVHQYLVLRQVLWXDWLRQVZKHUH
WKHOLFHQVHHPD\KDYHWRWDNHDFFRXQWRIWKHSULQFLSDOVRIWKRVHHQWLWLHVLQGLYLGXDOVZLWKZKRPLWLVGHDOLQJGLUHFWO\
6HFWLRQ H RIRXUH[LVWLQJUXOHVUHTXLUHWKDW³:KHUHDQDJHQWRURWKHUSHUVRQRUHQWLW\FRQWUDFWVRURWKHUZLVH
PDNHVDUUDQJHPHQWVZLWKDVWDWLRQRQEHKDOIRIDQRWKHUDQGVXFKIDFWLVNQRZQRUE\WKHH[HUFLVHRIUHDVRQDEOH
GLOLJHQFHDVVSHFLILHGLQSDUDJUDSK E RIWKLVVHFWLRQFRXOGEHNQRZQWRWKHVWDWLRQWKHDQQRXQFHPHQWVKDOO
GLVFORVHWKHLGHQWLW\RIWKHSHUVRQRUSHUVRQVRUHQWLW\RQZKRVHEHKDOIVXFKDJHQWLVDFWLQJLQVWHDGRIWKHQDPHRI
VXFKDJHQW´&)5 H 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

QHHGHGRIWKHVHVLWHV)LQDOO\ZHUHTXLUHWKDWWKHOLFHQVHHPHPRULDOL]HLWVLQTXLULHVWRWUDFN
FRPSOLDQFHDQGFUHDWHDUHFRUGLQWKHHYHQWRIDQ\IXWXUH&RPPLVVLRQLQTXLU\

:HUHTXLUHWKDWDOLFHQVHHLQYHVWLJDWHWKHQDWXUHRIWKHSDUW\WRZKRPLWLVOHDVLQJDLUWLPH
ERWKDWWKHWLPHWKHDJUHHPHQWEHWZHHQWKHSDUWLHVLVH[HFXWHGDQGDWUHQHZDO$VSDUWRILWVLQTXLULHV
WKHOLFHQVHHVKRXOGDOVRLQTXLUHZKHWKHUWKHOHVVHHLVDZDUHRIDQ\RQHIXUWKHUEDFNLQWKHFKDLQRI
SURGXFLQJWUDQVPLWWLQJWKHSURJUDPPLQJZKRPLJKWTXDOLI\DVDIRUHLJQJRYHUQPHQWDOHQWLW\DQGKDV
SURYLGHGVRPHIRUPRIFRQVLGHUDWLRQDVDQLQGXFHPHQWWRDLUWKHSURJUDPPLQJ7RWKHH[WHQWWKDWWKH
OHVVHHFRQILUPVWKDWLWVWLOOTXDOLILHVDVDIRUHLJQJRYHUQPHQWDOHQWLW\QRRWKHULQYHVWLJDWLRQRQWKHSDUWRI
WKHOLFHQVHHLVQHFHVVDU\EH\RQGHQVXULQJWKDWWKHGLVFORVXUHVVSHFLILHGE\RXUUXOHVFRQWLQXHWREHPDGH
,IWKHOHVVHHLQGLFDWHVWKDWLWLVQRORQJHUDIRUHLJQJRYHUQPHQWDOHQWLW\WKHQSURJUDPPLQJGLVFORVXUHVDUH
QRORQJHUUHTXLUHGXQGHURXUUXOHVDIWHUWKHOLFHQVHHLQGHSHQGHQWO\YHULILHVWKDWWKLVLVWKHFDVH

:HUHTXLUHUHDVRQDEOHGLOLJHQFHWREHFRQGXFWHGQRWRQO\DWWKHWLPHRIWKHDJUHHPHQWLV
HQWHUHGLQWREXWDOVRDWUHQHZDOWLPH:HUHFRJQL]HWKHOHVVHH¶VVWDWXVPD\FKDQJHSDUWLFXODUO\LIWKH
GXUDWLRQRIWKHOHDVHDJUHHPHQWLVIRUDWHUPRI\HDUV7KDWLVRYHUWKHFRXUVHRIWKHOHDVHQRWRQO\
PLJKWWKHOHVVHHLQIDFWEHFRPHGXHWRDFWLRQVRQLWVSDUWD³IRUHLJQJRYHUQPHQWDOHQWLW\´IRUH[DPSOH



:HGLVDJUHHZLWKWKH1DWLRQDO5HOLJLRXV%URDGFDVWHUV¶VXJJHVWLRQWKDWZHPXVWPDNHDILQGLQJRI³ZLGHVSUHDG
FRQIXVLRQDPRQJEURDGFDVWHUVDERXWZKHWKHUWKH\ZHUHDLULQJIRUHLJQJRYHUQPHQWVSRQVRUHGSURJUDPPLQJ´LQ
RUGHUWRMXVWLI\WKHVWUDLJKWIRUZDUGVWHSVODLGRXWDERYHIRUGHWHUPLQLQJZKHWKHUSURJUDPPLQJSURYLGHGE\DJLYHQ
OHVVHHUHTXLUHVWKHVWDQGDUGL]HGIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHSee /HWWHUIURP7UR\$0LOOHU&(2
1DWLRQDO5HOLJLRXV%URDGFDVWHUVWR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  15%Ex Parte/HWWHU 
DVVHUWLQJDSXUSRUWHGODFNRIVXFKGRFXPHQWHGFRQIXVLRQPDNHVWKHUHTXLUHPHQWWRHQJDJHLQFHUWDLQEDVLFLQTXLULHV
DQGWZRVHDUFKHVRQJRYHUQPHQWZHEVLWHVDUELWUDU\DQGFDSULFLRXV 1$%$SULOEx Parte/HWWHUDW$V
GHVFULEHGDERYHWKHUHTXLUHPHQWVHVWDEOLVKHGKHUHLQUHVSRQGWRLQVWDQFHVRIXQGLVFORVHGIRUHLJQJRYHUQPHQW
SURJUDPPLQJDQGSURYLGHREMHFWLYHFULWHULDIRUOLFHQVHHVWRIROORZVRDVWRPHHWWKHLU³UHDVRQDEOHGLOLJHQFH´
UHTXLUHPHQWZLWKUHJDUGWRVXFKSURJUDPPLQJ


%DVHGRQFRQFHUQVH[SUHVVHGLQWKHUHFRUGZHDJUHHZLWK1$%DQGRWKHUVWKDWDJHQHUDO,QWHUQHWVHDUFKRIWKH
OHVVHH¶VQDPHVKRXOGQRWEHUHTXLUHGSee /HWWHUIURP5LFN.DSODQ*HQHUDO&RXQVHODQG([HFXWLYH9LFH3UHVLGHQW
1$%WR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  1$%$SULOEx Parte/HWWHU  /HWWHUIURP
-RVHSK0'L6FLSLR$VVLVWDQW*HQHUDO&RXQVHO)R[&RUSWR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU
  )R[$SULOEx Parte/HWWHU /HWWHUIURP0DUN-3UDN&RXQVHOIRUWKH$%&7HOHYLVLRQ$IILOLDWHV
$VVRFLDWLRQDQG1%&7HOHYLVLRQ$IILOLDWHVDQG-RKQ5)HRUH&RXQVHOIRUWKH&%67HOHYLVLRQ1HWZRUN$IILOLDWHV
$VVRFLDWLRQDQG)%&7HOHYLVLRQ$IILOLDWHV$VVRFLDWLRQWR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU 
-RLQW$IILOLDWHVEx Parte/HWWHU  UHTXHVWLQJWKDWWKH&RPPLVVLRQQRWLQFOXGHDQ,QWHUQHWVHDUFKLQLWVUHDVRQDEOH
GLOLJHQFHVWDQGDUG 



:HQRWHWKDWUHTXLULQJVXFKLQTXLULHVRQO\DWWKHWLPHWKHDJUHHPHQWLVHQWHUHGLQWRDQGDWUHQHZDODGGUHVVHVWKH
FRQFHUQVUDLVHGLQWKHUHFRUGDERXWKDYLQJWRPDNHPRUHUHJXODUSHULRGLFLQTXLULHVUHJDUGLQJWKHVWDWXVRIWKHOHVVHH
DQGLWVSURJUDPPLQJSee, e.g.,-RLQW$IILOLDWHVEx Parte/HWWHUDW XUJLQJ³WKH&RPPLVVLRQWRHOLPLQDWHWKH
UHTXLUHPHQWWKDWOLFHQVHHVUHSHDWWKHLUGLOLJHQFHHIIRUWVHYHU\VL[PRQWKVUHJDUGOHVVRIZKHWKHUWKHUHZDVDQ\QHZ
LQIRUPDWLRQRUDQ\LQGLFDWLRQWKDWWKHSUHYLRXVGLOLJHQFHHIIRUWVZHUHQRWVWLOODFFXUDWH´ 1$%$SULOEx Parte
/HWWHUDW VWDWLQJ³>L@QIRUPLQJOHVVHHVRIWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVPDNLQJLQTXLULHVRIWKH
OHVVHHDQGUHVHDUFKLQJVSHFLILHG'HSDUWPHQWRI-XVWLFH '2- DQG)&&ZHEVLWHVLVPRUHDSSURSULDWHO\GRQHDW
WKHWLPHDQDJUHHPHQWLVH[HFXWHGDQGDWUHQHZDO´ and)R[$SULOEx Parte/HWWHUDW VWDWLQJWKDW³DQ\VXFK
JRYHUQPHQWDOGDWDEDVHVHDUFKVKRXOGEHUHTXLUHGRQFHDQDJUHHPHQWLVHQWHUHGLQWRDQGXSRQUHQHZDO±QRWHYHU\
VL[PRQWKVDVSURSRVHGLQWKH'UDIW2UGHU´ But, see1$%Ex Parte/HWWHUDW VWDWLQJWKDW³>U@HYLHZLQJWKHOLVWV
RQDVHPLDQQXDOEDVLVDIWHUWKDW LHHYHU\VL[PRQWKVDIWHUWKHDJUHHPHQWLVH[HFXWHG DOVRZRXOGQRWEHXQGXO\
EXUGHQVRPH´ )R[Ex Parte/HWWHUDW VWDWLQJ³WKDWLWZRXOGEHDSSURSULDWHWRUHTXLUHWKDWVWDWLRQVFDUU\LQJVXFK
SURJUDPPLQJFKHFNHLWKHUWKH)RUHLJQ$JHQWV5HJLVWUDWLRQ$FW ³)$5$´ RUDQHTXLYDOHQW)&&GDWDEDVHDWWKHWLPH
DSURJUDPOHDVLQJDJUHHPHQWLVHQWHUHGLQWRDQGDWFHUWDLQLQWHUYDOVWKHUHDIWHU´ 



See -RLQW$IILOLDWHVEx Parte/HWWHUDW QRWLQJ³>R@IFRXUVHLIOLFHQVHHVEHFDPHDZDUHRIQHZLQIRUPDWLRQ
SHUWLQHQWWRWKHLVVXHRIIRUHLJQJRYHUQPHQWDOHQWLWLHVVSRQVRULQJSURJUDPPLQJWKH\ZRXOGEHXQGHUWKHLUOLFHQVHH
REOLJDWLRQWRXQGHUWDNHIXUWKHUGLOLJHQFH´ 
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)&&

E\HQWHULQJLQWRDQDJHQF\UHODWLRQVKLSSXUVXDQWWR)$5$EXWLWPD\DOVREHWKHFDVHWKDWWKHOHVVHH
FRQWHVWVWKH'HSDUWPHQWRI-XVWLFH¶VGHVLJQDWLRQRIWKHOHVVHHDVD)$5$DJHQWVXFKWKDWWKHOHVVHH¶V
QDPHRQO\DSSHDUVRQWKH)$5$OLVWVXEVHTXHQWWRWKHHVWDEOLVKPHQWRIWKHOHDVHDJUHHPHQW0RUHRYHU
ZHUHTXLUHWKHOLFHQVHHWRPHPRULDOL]HWKHUHVXOWVRILWVGLOLJHQFHLQVRPHPDQQHUIRULWVRZQUHFRUGVDQG
PDLQWDLQWKLVGRFXPHQWDWLRQIRUWKHUHPDLQGHURIWKHWKHQFXUUHQWOLFHQVHWHUPRURQH\HDUZKLFKHYHULV
ORQJHU,QWKLVPDQQHUWKHOLFHQVHHZLOOKDYHWKHQHFHVVDU\GRFXPHQWDWLRQVKRXOGWKH&RPPLVVLRQ
LQTXLUHDERXWDSDUWLFXODUOHDVHDJUHHPHQWRUSDUWLFXODUSURJUDPPLQJDLUHGRQWKHOLFHQVHH¶VVWDWLRQ
SXUVXDQWWRWKHOHDVHRIWLPH

,QDGGLWLRQZHVWURQJO\HQFRXUDJHOLFHQVHHVWRLQFOXGHDSURYLVLRQLQWKHLUOHDVH
DJUHHPHQWVUHTXLULQJWKHOHVVHHWRQRWLI\WKHOLFHQVHHDERXWDQ\FKDQJHLQWKHOHVVHH¶VVWDWXVVXFKDVWR
WULJJHURXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV:HH[SHFWWKDWLQFOXVLRQRIVXFKDSURYLVLRQZLOO
LPSUHVVXSRQWKHOHVVHHWKHLPSRUWDQFHRIRXUUXOHVDQGUHVXOWLQDVWDWHPHQWWRWKHOLFHQVHHLIWKHUHLVD
FKDQJHLQVWDWXV6RPHFRPPHQWHUVDVVHUWWKDWLQOLHXRIWKHFOHDUREMHFWLYHVWHSVODLGRXWDERYHIRU
PHHWLQJWKHVWDWXWRU\³UHDVRQDEOHGLOLJHQFH´UHTXLUHPHQWWKH&RPPLVVLRQVKRXOGLQVWHDGUHTXLUH
EURDGFDVWHUVWRHQJDJHLQ³UHDVRQDEOHGLOLJHQFH´³RQO\LIWKH\KDYHUHDVRQWREHOLHYHWKDWWKHLUOHVVHHLV
DIILOLDWHGZLWKDIRUHLJQJRYHUQPHQWDOHQWLW\´7KH$FWGRHVQRWKRZHYHUFRQWDLQDWKUHVKROGVKRZLQJ
RI³UHDVRQWREHOLHYH´LQDGYDQFHRIUHTXLULQJWKDWEURDGFDVWHUVHQJDJHLQ³UHDVRQDEOHGLOLJHQFH´
0RUHRYHUWKHDGRSWLRQRIVXFKDVXEMHFWLYHVWDQGDUGZRXOGPDNHWKHUXOHVDGRSWHGLQWKHLQVWDQW2UGHU
YLUWXDOO\LQHIIHFWXDODQGXQHQIRUFHDEOHE\OHDYLQJLWXSWRWKHEURDGFDVWHUV¶GLVFUHWLRQZKHWKHUWRFKHFN
WKHVWDWXVRIDOHVVHHUDWKHUWKDQUHO\LQJRQTXLFNREMHFWLYHVHDUFKHVRIUHOLDEOHJRYHUQPHQWGDWDEDVHV
6RPHRIWKRVHWKDWSURSRVHWKLV³UHDVRQWREHOLHYH´VWDQGDUGDVVHUWE\ZD\RIH[DPSOHWKDWWKHUHLVQR
UHDVRQWREHOLHYHWKDWDFKXUFKRUVFKRROJURXSZLWKZKRPDOLFHQVHHKDVKDGDQH[WHQGHGUHODWLRQVKLSLV
OLNHO\WREHRUKDYHDQ\FRQQHFWLRQZLWKDIRUHLJQJRYHUQPHQWDOHQWLW\DQGKHQFHWKHUHLVQRUHDVRQWR
LQTXLUHDERXWVXFKDOHVVHH¶VVWDWXVRULWVSURJUDPPLQJ7KHSUDFWLFDOLPSOLFDWLRQRIOLQNLQJWKH


See 1$%$SULOEx Parte/HWWHUDWsee also -RLQW$IILOLDWHVEx Parte/HWWHUDW VWDWLQJWKDW³>L@QVKRUWRI
WKHGLOLJHQFHDFWLRQLWHPVOLVWHGLQSDUDJUDSKRIWKHSURSRVHG5HSRUWDQG2UGHU$IILOLDWHV&RXQVHOVXEPLWWKDW
RQO\LWHPV    DQG  VKRXOGEHDGRSWHGDQGWKDWWKRVHGXWLHVVKRXOGEHWULJJHUHGRQO\LIWKHOLFHQVHHLQLWV
UHDVRQDEOHJRRGIDLWKMXGJHPHQWGHWHUPLQHVWKDWIXUWKHUVFUXWLQ\LVUHTXLUHGWRHQVXUHFRPSOLDQFHZLWKWKH
VSRQVRUVKLSLGHQWLILFDWLRQUXOHV´ /HWWHUIURP-DPHV/:LQVWRQ3UHVLGHQW1DWLRQDO$VVRFLDWLRQRI%ODFN2ZQHG
%URDGFDVWHUV,QFWR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  1$%2%Ex Parte/HWWHU  SURSRVLQJ
WKDWWKH&RPPLVVLRQIXUWKHUWDLORULWVSURSRVDOWRWKRVHVLWXDWLRQVZKHUHWKHUHLVUHDVRQWREHOLHYHWKHSURJUDPPLQJ
PD\EHFRPLQJIURPDIRUHLJQJRYHUQPHQWVRXUFH /HWWHUIURP0DXULWD&ROH\3UHVLGHQWDQG&(20XOWLFXOWXUDO
0HGLD7HOHFRPDQG,QWHUQHW&RXQFLOWR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  007&Ex Parte
/HWWHU  XUJLQJWKH&RPPLVVLRQWRKDYH³DQ\GXHGLOLJHQFHUHTXLUHPHQWVDSSO\LQWKRVHFLUFXPVWDQFHVZKHUHWKH
EURDGFDVWHUKDVUHDVRQWREHOLHYHWKHSURJUDPPLQJPD\EHFRPLQJIURPDIRUHLJQJRYHUQPHQWDOVRXUFH´ 

See 86& F 7KHFRPPHQWHUVDUJXLQJIRUD³VWDQGDUGRIUHDVRQDEOHQHVV´EDVHWKHLUSURSRVDORQWKH
UHFHQWO\DGRSWHGPolitical File Reconsideration Order, ZKLFKFODULILHGWKDWWKH&RPPLVVLRQZLOODSSO\DVWDQGDUGRI
UHDVRQDEOHQHVVDQGJRRGIDLWKWREURDGFDVWHUVLQ  GHWHUPLQLQJZKHWKHULQFRQWH[WDSDUWLFXODULVVXHDGWULJJHUV
GLVFORVXUHREOLJDWLRQVXQGHUVHFWLRQ H  % RIWKH$FW  LGHQWLI\LQJDQGGLVFORVLQJLQWKHLURQOLQHSROLWLFDO
ILOHVDOOSROLWLFDOPDWWHUVRIQDWLRQDOLPSRUWDQFHWKDWDUHUHIHUHQFHGLQHDFKLVVXHDGDQG  GHWHUPLQLQJZKHWKHULW
LVDSSURSULDWHWRLGHQWLI\DQLVVXHDGYHUWLVHURUSURYLGHRWKHULQIRUPDWLRQUHODWLQJWRDQLVVXHDGXVLQJDQDFURQ\PRU
RWKHUDEEUHYLDWHGQRWDWLRQComplaints Involving the Political Files of WCNC-TV, Inc., licensee of Station WCNCTV, Charlotte, NC, et al., 2UGHURQ5HFRQVLGHUDWLRQ)&&5FG  citing Codification of the
Commission’s Political Programming Policies, 5HSRUWDQG2UGHU)&&5FG   VWDWLQJWKDWWKH
&RPPLVVLRQZLOO³>F@RQWLQXHWRGHIHUWROLFHQVHHV¶UHDVRQDEOHJRRGIDLWKMXGJPHQWLQGHWHUPLQLQJZKHWKHU
VXIILFLHQWVSRQVRUVKLSLGHQWLILFDWLRQVKDYHEHHQSURYLGHGLQSROLWLFDOSURJUDPPLQJDQGDGYHUWLVLQJ´ See, e.g. 
1$%$SULOEx Parte/HWWHUDW7KHUHTXLUHPHQWVDWLVVXHKHUHKRZHYHUDUHGLVWLQJXLVKDEOHIURPWKH
SROLWLFDOILOHUHTXLUHPHQWVZKLFKLQYROYHDEURDGFDVWHU¶VJRRGIDLUWKMXGJPHQWLQGHWHUPLQLQJIRUH[DPSOHZKLFK
LVVXHVTXDOLI\DVPDWWHUVRIQDWLRQDOLPSRUWDQFHRUZKLFKDFURQ\PVZHUHDSSURSULDWHWRXVHIRUSXUSRVHVRI
LGHQWLI\LQJWKHDGYHUWLVHU+HUHWKHUHTXLUHPHQWVIRUWULJJHULQJRXUIRUHLJQVSRQVRUVKLSGLVFORVXUHUHTXLUHPHQWV
LQYROYHVWUDLJKWIRUZDUGDQGOLPLWHGVHDUFKUHTXLUHPHQWV


See-RLQW$IILOLDWHVEx Parte/HWWHUDW
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)&&

³UHDVRQDEOHGLOLJHQFH´VWHSVGHVFULEHGDERYHWRDEURDGFDVWHU¶VbeliefEDVHGRQLWVSUHYLRXVORQJWHUP
UHODWLRQVKLSVZLWKJLYHQOHVVHHVKRZHYHULVWKDWRQO\QHZOHVVHHVRUSHUKDSVWKRVHZLWKFKDUDFWHULVWLFV
XQNQRZQWRWKHEURDGFDVWHUZLOOEHVXEMHFWWR³UHDVRQDEOHGLOLJHQFH´DQDSSURDFKWKDWZRXOGVHHPWR
IDYRUH[LVWLQJOHVVHHVDWWKHH[SHQVHRIQHZDQGGLYHUVHHQWUDQWVDQGWRMHRSDUGL]HWKH&RPPLVVLRQ¶V
HIIRUWVWRHQVXUHEURDGFDVWDXGLHQFHVNQRZZKRLVVHHNLQJWRSHUVXDGHWKHP

6RPHFRPPHQWHUVVXJJHVWWKDWWKHUHTXLUHPHQWWRFKHFNWKH)$5$OLVWLVXQGXO\
EXUGHQVRPH:HILQGWKDWOLPLWLQJWKHDSSOLFDWLRQRIRXUIRUHLJQVSRQVRUVKLSGLVFORVXUHUXOHVWR
VLWXDWLRQVLQYROYLQJOHDVLQJDJUHHPHQWVDQGDOVRQDUURZLQJWKHVFRSHRIWKHWHUP³SROLWLFDOSURJUDP´WR
DOLJQZLWKSULRULQWHUSUHWDWLRQVVKRXOGJUHDWO\GLPLQLVKWKHRYHUDOOFRPSOLDQFHEXUGHQRQOLFHQVHHVE\
OLPLWLQJWKHFLUFXPVWDQFHVLQZKLFKVXFKVHDUFKHVZLOOEHQHFHVVDU\WRWKRVHDUHDVWKDWUDLVHLPSRUWDQW
LVVXHVRISXEOLFFRQFHUQDVFRPSDUHGWRWKHSURSRVDOODLGRXWLQWKHNPRMZKLFKDSSOLHGWRall
SURJUDPPLQJDUUDQJHPHQWVDQGUHTXLUHGDVSHFLDOGLVFORVXUHIRUDOOSURJUDPPLQJSURYLGHGE\DIRUHLJQ
JRYHUQPHQWDOHQWLW\ZKLOHWDNLQJQHFHVVDU\VWHSVWRHQVXUHEURDGFDVWHUVZLOOLGHQWLI\WKRVHLQVWDQFHV
ZKHUHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQLVQHFHVVDU\,QDGGLWLRQWKHREMHFWLYHWHVWVODLGRXWDERYH
VKRXOGIDFLOLWDWHFRPSOLDQFHE\VSHFLI\LQJZKDWOLFHQVHHVKDYHWRGRWRFRPSO\ZLWKWKH³UHDVRQDEOH
GLOLJHQFH´UHTXLUHPHQWLQWHUPVRIVWUDLJKWIRUZDUGDQGOLPLWHGVHDUFKUHTXLUHPHQWVWKDWPLQLPL]HWKH
EXUGHQRQEURDGFDVWHUVDQGDUHQHFHVVDU\WRHQVXUHWKDWWKHSXEOLFLVDGHTXDWHO\LQIRUPHGDERXWWKHWUXH
LGHQWLW\RIDSURJUDPPHU¶VWLHVWRDIRUHLJQJRYHUQPHQW7KXVZHILQGWKDWWKHVHUHDVRQDEOHGLOLJHQFH



,QWKLVUHJDUGZHUHMHFW007&¶VDVVHUWLRQWKDWRXUUHTXLUHPHQWVZLOOPDNHLWPRUHGLIILFXOWIRUVPDOOHQWLWLHVDQG
QHZHQWUDQWVWRWKHEURDGFDVWLQGXVWU\WRHQWHULQWR/0$VWRIDFLOLWDWHWKHWUDLQLQJDQGLQFXEDWLRQWKDWRIWHQIRUPWKH
SDWKZD\WRQHZDQGGLYHUVHRZQHUVKLS007&Ex Parte/HWWHUDW7RWKHFRQWUDU\ZHILQGWKDWRQO\UHTXLULQJ
LQTXLULHVEDVHGRQWKHEURDGFDVWHU¶VEHOLHIRIZKRPD\KDYHFRQQHFWLRQVWRDIRUHLJQJRYHUQPHQWDOHQWLW\UDWKHUWKDQ
DXQLIRUPUHTXLUHPHQWDSSO\LQJWRDOOOHDVHDJUHHPHQWVLQVHUWVDQXQQHFHVVDU\OHYHORIDPELJXLW\LQWRZKHWKHUQHZ
HQWUDQWVDUHUHFHLYLQJQRQGLVFULPLQDWRU\WUHDWPHQW


See $376&RPPHQWVDW DVNLQJWKDWWKHQHZUXOHVRQO\DSSO\RQDJRLQJIRUZDUGEDVLVDQGQRWLQJWKH
GLIILFXOW\RIORFNLQJLQFRQWHQWLIOLFHQVHHVPXVWNHHSDEUHDVWRIFKDQJHVLQDQHQWLW\¶VVWDWXVLQUHDOWLPH see also
1$%&RPPHQWVDW135&RPPHQWVDW/HWWHUIURP5LFN.DSODQ*HQHUDO&RXQVHODQG([HFXWLYH9LFH
3UHVLGHQW1$%WR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  1$%$SULOEx Parte/HWWHU 
VHHNLQJUHYLVLRQVWRWKHUHDVRQDEOHGLOLJHQFHVWDQGDUGWRDYRLGVZHHSLQJLQ³WKRXVDQGVRIOHDVLQJDJUHHPHQWV´ 
But see1$%Ex Parte/HWWHUDW VWDWLQJWKDWIRFXVLQJWKHDSSOLFDWLRQRIWKHGLVFORVXUHUHTXLUHPHQWRQOHDVLQJ
DUUDQJHPHQWVZRXOGEHDSSURSULDWH and )R[Ex Parte/HWWHUDW QRWLQJWKDWLWZRXOGEHDSSURSULDWHWRUHTXLUHWKDW
VWDWLRQVWRFKHFNZKHWKHUWKH\DUHGHDOLQJZLWKDIRUHLJQHQWLW\DWWKHWLPHDSURJUDPOHDVLQJDJUHHPHQWLVHQWHUHG
LQWRDQGDWFHUWDLQLQWHUYDOVWKHUHDIWHU 


See 1$%&RPPHQWVDW135&RPPHQWVDW1$%5HSO\DW



:HQRWHWKDWWKH86&RXUWRI$SSHDOVIRUWKH6L[WK&LUFXLWKDVVWDWHGSUHYLRXVO\WKDWWKH&RPPLVVLRQLVQRW
SUHFOXGHG³IURPDGRSWLQJD5HJXODWLRQFDOFXODWHGWRUHTXLUHDVWDWLRQWRPDNHUHDVRQDEOHHIIRUWVWRJREH\RQGD
QDPHGµVSRQVRU¶IRUDSROLWLFDOSURJUDPLQRUGHUWRDVFHUWDLQWKHUHDOSDUW\LQLQWHUHVWIRUSXUSRVHVRI
DQQRXQFHPHQW´United States of America v. WHAS, Inc.)G WK&LU ,QDVXEVHTXHQW
GHFLVLRQWKH86&RXUWRI$SSHDOVIRUWKH'&&LUFXLWIRXQGWKHOLFHQVHHVLQWKDWFDVHGLGQRWKDYHWRORRNEH\RQG
WKHHQWLW\ZKRKDGSURYLGHGWKHPWKHSURJUDPPLQJWRGHWHUPLQHWKHVSRQVRUIRUSXUSRVHVRIFRPSOLDQFHZLWKWKH
&RPPLVVLRQ¶VUXOHVLoveday v. Federal Communications Commission)G '&&LU :HILQG
WKDWWKHUHJXODWLRQVSURPXOJDWHGLQWKHLQVWDQWOrderGRQRWIDOOZLWKLQWKHLovedayFRXUW¶VDQDO\VLVIRUVHYHUDO
UHDVRQV)LUVWZHDUHSURPXOJDWLQJRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVLQWKHFRQWH[WRIFRQJUHVVLRQDO
FRQFHUQDERXWXQGLVFORVHGIRUHLJQJRYHUQPHQWSURJUDPPLQJDQGRQWKHKHHOVRIDPHQGPHQWVWRWKH
&RPPXQLFDWLRQV$FWWKDWOLQNLGHQWLILFDWLRQRIIRUHLJQJRYHUQPHQWDODFWRUVWR)$5$VLPLODUWRWKHUXOHV
SURPXOJDWHGKHUHLQSee supraQRWH FLWLQJOHWWHUVIURPFRQJUHVVLRQDOUHSUHVHQWDWLYHVVHHNLQJDGGLWLRQDO
&RPPLVVLRQDFWLRQRQXQGLVFORVHGIRUHLJQJRYHUQPHQWSURJUDPPLQJ see alsosupraSDUDV GLVFXVVLQJWKH
DGGLWLRQRIQHZVHFWLRQWRWKH&RPPXQLFDWLRQV$FWZKLFKFDOOVIRULGHQWLILFDWLRQRI³86EDVHGIRUHLJQPHGLD
RXWOHWV´EDVHGRQ)$5$ %\FRQWUDVWWKHLovedayFRXUWH[SUHVVHGFRQFHUQDERXWWKHODFNRIVXSSRUWLQWKH
OHJLVODWLYHKLVWRU\IRUWKHW\SHRILQYHVWLJDWLRQVSHWLWLRQHUVZHUHVHHNLQJ Loveday DW)GDW
0RUHRYHUZHILQGWKDWWKHVSHFLILFJXLGDQFHZHSURYLGHDERYHDERXWZKDWFRQVWLWXWHV³UHDVRQDEOHGLOLJHQFH´ZLWK
UHJDUGWRIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ i.e.ZKDWLQTXLU\WRPDNHRIZKRPZKHUHVSHFLILFDOO\WR
FRQWLQXHG« 
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LQTXLULHVGRQRWSRVHXQGXHEXUGHQRQEURDGFDVWOLFHQVHHVDQGPRUHLPSRUWDQWO\ZLOOKHOSHQVXUHWKDWWKH
OLFHQVHHLVFRJQL]DQWRIZKHWKHUWKHHQWLW\VHHNLQJWROHDVHWLPHRQLWVVWDWLRQLVDIRUHLJQJRYHUQPHQWDO
HQWLW\

Lessee’s Obligations$VSUHYLRXVO\GLVFXVVHGSXUVXDQWWRVHFWLRQWKHOHVVHHDOVR
KROGVDQLQGHSHQGHQWREOLJDWLRQWRFRPPXQLFDWHLQIRUPDWLRQWRWKHOLFHQVHHUHOHYDQWWRGHWHUPLQLQJ
ZKHWKHUDGLVFORVXUHLVQHHGHG,QWKLVUHJDUGZHDGRSWWKHWHQWDWLYHFRQFOXVLRQFRQWDLQHGLQWKHNPRM
WKDWVHFWLRQV E DQG F RIWKH$FWLPSRVHDGXW\RQWKHEURNHUOHVVHHWRLQIRUPWKHOLFHQVHHWR
WKHH[WHQWLWLVDZDUHRIDQ\SD\PHQWV RURWKHUYDOXDEOHFRQVLGHUDWLRQ DVVRFLDWHGZLWKWKHSURJUDPPLQJ
VXFKDVWRWULJJHUDGLVFORVXUH1RSDUW\FRPPHQWHGRQRXUWHQWDWLYHFRQFOXVLRQWKDWVHFWLRQV E 
DQG F RIWKH$FWLPSRVHDGXW\RQWKHEURNHUOHVVHHWRLQIRUPWKHOLFHQVHHWRWKHH[WHQWLWLVDZDUHRIDQ\
SD\PHQWV RURWKHUYDOXDEOHFRQVLGHUDWLRQ DVVRFLDWHGZLWKWKHSURJUDPPLQJ$VVWDWHGLQWKHNPRM
LQLWVDPHQGPHQWVWRWKH$FW&RQJUHVVLPSRVHGRQQRQOLFHQVHHVDVVRFLDWHGZLWKWKHWUDQVPLVVLRQ
RUSURGXFWLRQRISURJUDPPLQJDUHTXLUHPHQWWRGLVFORVHDQ\NQRZOHGJHRIFRQVLGHUDWLRQSDLGDVDQ
LQGXFHPHQWWRDLUSDUWLFXODUPDWHULDO&RQJUHVVDGGHGWKLVSURYLVLRQLQUHFRJQLWLRQWKDWLQGLYLGXDOV
RWKHUWKDQWKHOLFHQVHHZHUHLQFUHDVLQJO\LQYROYHGLQSURJUDPPLQJGHFLVLRQV7KXVFRQVLVWHQWZLWKWKH
VWDWXWHZHFRQFOXGHWKDWLWLVLQFXPEHQWRQDOHVVHHWRFRQYH\WRWKHOLFHQVHHLWVNQRZOHGJHRIDQ\
SD\PHQWRUFRQVLGHUDWLRQSURYLGHGE\RUXQSDLGSURJUDPPLQJUHFHLYHGDVDQLQGXFHPHQWIURPDQHQWLW\
RULQGLYLGXDOWKDWWULJJHUVWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVODLGRXWLQWKLV2UGHU

:HHPSKDVL]HKHUHWKDWWKHUHDFKRIVHFWLRQV E DQG F RIWKH$FWLVQRWOLPLWHGRQO\
WRWKRVHHQWLWLHVRULQGLYLGXDOVZKRKDYHHQWHUHGLQWROHDVHDJUHHPHQWVZLWKWKHOLFHQVHH5DWKHUWKHVH
SURYLVLRQVLPSRVHDGLVFORVXUHREOLJDWLRQRQany person³ZKRLQFRQQHFWLRQZLWKWKHSURGXFWLRQRU
SUHSDUDWLRQRIDQ\SURJUDP«´RU³ZKRVXSSOLHVWRDQ\RWKHUSHUVRQDQ\SURJUDP´WRFRQYH\DQ\
LQIRUPDWLRQVXFKSHUVRQPD\KDYHDERXWWKHSURYLVLRQRIDQ\LQGXFHPHQWWREURDGFDVWWKHSURJUDPLQ
RUGHUWRQHFHVVLWDWHDVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHE\WKHOLFHQVHH6SHFLILFDOO\VXFKQRQ
OLFHQVHHVPXVWGLVFORVHWRWKHLUHPSOR\HUWKHSHUVRQIRUZKLFKVXFKSURJUDPLVEHLQJSURGXFHG e.g.WKH
QH[WLQGLYLGXDOLQYROYHGLQWKHFKDLQRIWUDQVPLWWLQJWKHSURJUDPPLQJWRWKHOLFHQVHH RUWKHOLFHQVHH
LWVHOIWKHLUNQRZOHGJHRIDQ\SD\PHQWRU³YDOXDEOHFRQVLGHUDWLRQ´SURYLGHGRUDFFHSWHGE\DIRUHLJQ
JRYHUQPHQWDOHQWLW\6HFWLRQ D RIWKH$FWLPSRVHVDVLPLODUGLVFORVXUHREOLJDWLRQRQWKHOLFHQVHH¶V
RZQHPSOR\HHV/LNHZLVHVHFWLRQ E RIWKH$FWLPSRVHVDSDUDOOHOUHTXLUHPHQWRQOLFHQVHHVWR
&RQWLQXHGIURPSUHYLRXVSDJH 

ORRNZKHQLQYHVWLJDWLQJDOHVVHH¶VVWDWXVDQGWKHIUHTXHQF\RIVXFKLQTXLULHV REYLDWHVWKHFRQFHUQUDLVHGE\WKH
LovedayFRXUWDERXWOLFHQVHHVKDYLQJ³WRJXHVVLQHYHU\VLWXDWLRQZKDWWKH&RPPLVVLRQZRXOGODWHUILQGWREH
µUHDVRQDEOHGLOLJHQFH¶´Loveday DW)GDW7KHLovedayFRXUWDGGUHVVHGDVLWXDWLRQZKHUHDOLFHQVHH
FRQIURQWHGZLWKXQGRFXPHQWHGDOOHJDWLRQVZDVEHLQJDVNHGE\WKHSHWLWLRQHUWRTXHVWLRQWKHDSSDUHQWVSRQVRU¶V
UHSUHVHQWDWLRQVDQGWKXVLQWKHFRXUW¶VH\HVSRWHQWLDOO\RSHQLQJWKHGRRUWRZLGHUDQJLQJLQYHVWLJDWRU\
UHVSRQVLELOLWLHVRQWKHOLFHQVHH¶VSDUWLoveday DW)GDWDQG:HHPSKDVL]HKHUHWKDW
DGKHUHQFHWRRXU³UHDVRQDEOHGLOLJHQFH´VWDQGDUGZLWKUHJDUGWRIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJUHTXLUHV
QRJXHVVZRUNEXWUDWKHUWKHSRVLQJRIFHUWDLQTXHVWLRQVDQGUHYLHZRIOLVWVRIDOUHDG\LGHQWLILHGIRUHLJQ
JRYHUQPHQWDODFWRUV


86& E 



Id. F 



NPRM)&&5FGDWSDUD



Id.



86& E  F 



7KH+RXVH5HSRUWWKDWDFFRPSDQLHGWKHDGGLWLRQRIVHFWLRQWRWKH$FWGHVFULEHGWKHQHHGWRH[WHQGWKH
FRYHUDJHRIVHFWLRQEHFDXVH³OLFHQVHHVQRZGHOHJDWHPXFKRIWKHLUDFWXDOSURJUDPPLQJUHVSRQVLELOLWLHVWR
RWKHUV´ See +RXVH5HSRUWWK&RQJG6HVVDW -XQH 


6HFWLRQ D RIWKH$FWVWDWHVWKDW³DQ\HPSOR\HHRIDUDGLRVWDWLRQZKRDFFHSWVRUDJUHHVWRDFFHSWIURPDQ\
SHUVRQ RWKHUWKDQVXFKVWDWLRQ RUDQ\SHUVRQ RWKHUWKDQVXFKVWDWLRQ ZKRSD\VRUDJUHHVWRSD\VXFKHPSOR\HH
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

PDNHDUHTXLUHGGLVFORVXUHWRWKHSXEOLFDWWKHWLPHRIEURDGFDVWLIWKH\OHDUQRIWKHQHHGIRUDGLVFORVXUH
YLDWKHPHFKDQLVPODLGRXWLQVHFWLRQRIWKH$FW

Reasonable Diligence Requirements to Apply on a Prospective Basis6RPHFRPPHQWHUV
KDYHDVNHGWKDWDQ\QHZUXOHVRQO\DSSO\RQDJRLQJIRUZDUGEDVLV5HFRJQL]LQJWKDWVRPHOHDVH
DJUHHPHQWVPD\ODVWIRUVHYHUDO\HDUVZHGHFOLQHWRGHOD\DSSOLFDWLRQRIRXUUXOHVWRRQO\QHZOHDVH
DJUHHPHQWV5DWKHUZHEHOLHYHWKDWWKHSXEOLFLQWHUHVWLVEHVWVHUYHGLIDXGLHQFHVDUHQRWLILHGRIIRUHLJQ
VSRQVRUVKLSDVVRRQDVUHDVRQDEO\SRVVLEOH7KXVLQDGGLWLRQWRDSSO\LQJRXUUXOHVWRQHZOHDVH
DJUHHPHQWVDQGUHQHZDOVRIH[LVWLQJDJUHHPHQWVZHUHTXLUHWKDWOHDVHDJUHHPHQWVLQSODFHZKHQWKH
FKDQJHVWRWKHUXOHVDGRSWHGKHUHLQEHFRPHHIIHFWLYHFRPHLQWRFRPSOLDQFHZLWKWKHQHZUHTXLUHPHQWV
LQFOXGLQJXQGHUWDNLQJUHDVRQDEOHGLOLJHQFHZLWKLQVL[PRQWKV,QWKLVPDQQHUWKHWUDQVSDUHQF\ZHVHHN
WRDFKLHYHFDQEHDFFRPSOLVKHGLQDZD\WKDWGRHVQRWXQGXO\EXUGHQOLFHQVHHV
'

&RQWHQWVDQG)UHTXHQF\RI5HTXLUHG'LVFORVXUHRI)RUHLJQ6SRQVRUVKLS


&RQVLVWHQWZLWKWKHNPRMZHDGRSWVWDQGDUGL]HGODQJXDJHWRLQIRUPDXGLHQFHVDWWKH
WLPHRIEURDGFDVWWKDWWKHSURJUDPPDWHULDOKDVEHHQSURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\6XFK
VWDQGDUGL]HGODQJXDJHZLOODYRLGFRQIXVLRQDQGHQVXUHWKDWWKHLQIRUPDWLRQLVFRQYH\HGFOHDUO\DQG
FRQFLVHO\WRWKHDXGLHQFH$FFRUGLQJO\DVGLVFXVVHGEHORZZHDGRSWWKHGLVFORVXUHODQJXDJHSURSRVHG
LQWKH1350ZLWKWZRPRGLILFDWLRQVRQHWRSURYLGHJUHDWHUIOH[LELOLW\LQWKHODQJXDJHXVHGDQGWKHRWKHU
WRKDUPRQL]HRXUODEHOLQJUHTXLUHPHQWVZLWKWKRVHLPSRVHGSXUVXDQWWR)$5$,QDGGLWLRQZHDGRSWD
UHTXLUHPHQWWKDWVWDWLRQVDLULQJSURJUDPPLQJVXEMHFWWRWKHSURSRVHGGLVFORVXUHUHTXLUHPHQWPXVWSODFH
FRSLHVRIWKHGLVFORVXUHVLQWKHLU23,)VLQDVWDQGDORQHIROGHUPDUNHGDV³)RUHLJQ*RYHUQPHQW3URYLGHG
3URJUDPPLQJ'LVFORVXUHV´VRWKDWWKHPDWHULDOLVUHDGLO\LGHQWLILDEOHWRWKHSXEOLFSXUVXDQWWRWKHWLPLQJ
UHTXLUHPHQWVGLVFXVVHGEHORZ

Labeling Requirement. )LUVWDVUHTXHVWHGE\1$%ZHDOORZOLFHQVHHVWKHIOH[LELOLW\WR
XVHDQ\RIWKUHHWHUPV VSRQVRUHGSDLGIRURUIXUQLVKHG LQDQRQDLUIRUHLJQVSRQVRUVKLSGLVFORVXUH
VWDWHPHQWUDWKHUWKDQPDQGDWHWKHXVHRI³SDLGIRURUIXUQLVKHG´DVSURSRVHGLQRUGHUWRFRQIRUPWKH
QHZUHTXLUHPHQWPRUHFORVHO\WRH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWV:HQRWHWKDWWKH
ODQJXDJHSURSRVHGE\1$%LVFRQVLVWHQWZLWKH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWV7RWKH
H[WHQWWKDWRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVFRPSRUWZLWKH[LVWLQJUXOHVDQGZLWKKRZ
EURDGFDVWVWDWLRQSHUVRQQHODUHDFFXVWRPHGWRRSHUDWLQJZHILQGWKDWVXFKDOORZDQFHVVKRXOGIDFLOLWDWH
FRPSOLDQFHE\OLFHQVHHVDQGPLQLPL]HWKHEXUGHQRQWKHP+HQFHDWWKHWLPHDVWDWLRQEURDGFDVWV
&RQWLQXHGIURPSUHYLRXVSDJH 

DQ\PRQH\VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQIRUWKHEURDGFDVWRIDQ\PDWWHURYHUVXFKVWDWLRQVKDOOLQ
DGYDQFHRIVXFKEURDGFDVWGLVFORVHWKHIDFWRIVXFKDFFHSWDQFHRUDJUHHPHQWWRVXFKVWDWLRQ86& D 


See86& E  VWDWLQJ³>L@QDQ\FDVHZKHUHDUHSRUWKDVEHHQPDGHWRDUDGLRVWDWLRQDVUHTXLUHGE\
VHFWLRQRIWKLV$FWRIFLUFXPVWDQFHVZKLFKZRXOGKDYHUHTXLUHGDQDQQRXQFHPHQWXQGHUWKLVVHFWLRQKDGWKH
FRQVLGHUDWLRQEHHQUHFHLYHGE\VXFKUDGLRVWDWLRQDQDSSURSULDWHDQQRXQFHPHQWVKDOOEHPDGHE\VXFKUDGLR
VWDWLRQ´ 


See $376&RPPHQWVDW DVNLQJWKDWWKHQHZUXOHVRQO\DSSO\RQDJRLQJIRUZDUGEDVLVDQGQRWLQJWKH
GLIILFXOW\RIORFNLQJLQFRQWHQWLIOLFHQVHHVPXVWNHHSDEUHDVWRIFKDQJHVLQDQHQWLW\¶VVWDWXVLQUHDOWLPH see also
1$%&RPPHQWVDW135&RPPHQWVDW


See 1$%&RPPHQWVDW



See&)5 D  



,QDGRSWLQJVWDQGDUGL]HGGLVFORVXUHODQJXDJHZHUHMHFWWKHVXJJHVWLRQE\$376DQG135WKDW1&(VWDWLRQVEH
SHUPLWWHGWRGHYLVHWKHLURZQRQDLUVSRQVRUVKLSGLVFORVXUHSee $376&RPPHQWVDW135&RPPHQWVDW
6XFKDQDPRUSKRXVDSSURDFKLVLQFRQVLVWHQWZLWKRXUVWDWHGJRDORILQFUHDVLQJWUDQVSDUHQF\DQGSURYLGLQJDXGLHQFHV
ZLWKFOHDUVSHFLILFLQIRUPDWLRQDVWRWKHIRUHLJQJRYHUQPHQWDOVSRQVRUVKLSRISURJUDPPDWHULDODWWKHWLPHRI
EURDGFDVW$OVRWKH&RPPLVVLRQKDVVWDWHGWKDWGLYHUJLQJIURPWKHH[LVWLQJODQJXDJHRIDUXOHFDQOHDGWRFRQIXVLRQ
RUPLVXQGHUVWDQGLQJSeeSonshine Family Television, Inc., Licensee of Station WBPH-TV Bethlehem, PA1RWLFHRI
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

SURJUDPPLQJWKDWZDVSURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\ZHUHTXLUHDGLVFORVXUHLGHQWLI\LQJ
WKDWIDFWDQGWKHRULJLQRIWKHSURJUDPPLQJDVIROORZV
³7KH>IROORZLQJSUHFHGLQJ@SURJUDPPLQJZDV>VSRQVRUHGSDLGIRURUIXUQLVKHG@HLWKHULQ
ZKROHRULQSDUWE\>QDPHRIIRUHLJQJRYHUQPHQWDOHQWLW\@RQEHKDOIRI>QDPHRIIRUHLJQ
FRXQWU\@´

,QHVWDEOLVKLQJWKLVGLVFORVXUHODQJXDJHZHUHFRJQL]HWKDW)$5$DOVRKDVDODEHOOLQJ
UHTXLUHPHQWDQGFODULI\WKDWWKHSURJUDPPLQJQHHGQRWKDYHWZRVHSDUDWHODEHOV±ERWKWKH)$5$ODEHO
DQGRXUIXOOGLVFORVXUH5DWKHUIRUWKRVHHQWLWLHVWKDWDUHVXEMHFWWR)$5$ZHDFFHSWIRUFRPSOLDQFH
SXUSRVHVWKHFRQWHQWVRIWKH)$5$ODEHODVORQJDVLWLVPRGLILHGWRLQFOXGHWKHFRXQWU\DVVRFLDWHGZLWK
WKHIRUHLJQJRYHUQPHQWDOHQWLW\QDPHGLQWKHODEHODQGFRPSRUWVZLWKWKHIRUPDWDQGIUHTXHQF\
UHTXLUHPHQWVGHVFULEHGEHORZ$VGLVFXVVHGIXUWKHUEHORZZHQRWHWKDW)$5$UHTXLUHVRQO\WKDW
)$5$DJHQWVODEHOPDWHULDOVLQFOXGLQJEURDGFDVWSURJUDPPLQJZLWKDFRQVSLFXRXVVWDWHPHQWLGHQWLI\LQJ
WKH)$5$DJHQWDQGLWVSULQFLSDOZKHQGLVWULEXWHGLQWKH8QLWHG6WDWHVWKHUHIRUHXQOHVVWKHOLFHQVHHKDV
UHJLVWHUHGXQGHU)$5$WKHOLFHQVHHPD\QRWKDYHWKHUHTXLUHG)$5$ODEHO7KXVIRUWKRVHHQWLWLHV
QRWUHJLVWHUHGXQGHU)$5$ZHUHTXLUHWKHGLVFORVXUHODQJXDJHZHDGRSWWRGD\0RUHRYHUZHILQGWKDW
RXUGLVFORVXUHVWDWHPHQW²RUDOWHUQDWLYHO\WKHSDVVWKURXJKRIPRGLILHG)$5$ODEHOV²SURYLGHV
DXGLHQFHVRIEURDGFDVWVWDWLRQVJUHDWHULQVLJKWDERXWWKHVRXUFHRIIRUHLJQJRYHUQPHQWSURYLGHG
SURJUDPPLQJWKDQPD\H[LVWZLWKH[LVWLQJ)$5$ODEHOLQJSUDFWLFHV$VGHVFULEHGDERYHWKHODQJXDJHZH
DGRSWWRGD\UHTXLUHVWKDWWKHFRXQWU\DVVRFLDWHGZLWKWKHIRUHLJQJRYHUQPHQWDOHQWLW\EHQDPHGLQWKH
GLVFORVXUHZKLFKZLOOSURYLGHDGGLWLRQDOLQIRUPDWLRQZKHQWKDWHQWLW\LVDIRUHLJQSROLWLFDOSDUW\RUDQ
DJHQWUHJLVWHUHGXQGHU)$5$

,QWKHLQWHUHVWRIHQVXULQJWUDQVSDUHQF\IRUWKHLQWHQGHGYLHZHUVDQGOLVWHQHUVRIIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJZHDOVRUHTXLUHWKDWLIWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJLV
RWKHUWKDQ(QJOLVKWKHGLVFORVXUHVWDWHPHQWVKRXOGEHSUHVHQWHGLQWKHSULPDU\ODQJXDJHRIWKH
SURJUDPPLQJ

:LWKUHJDUGWRWKHIRUPDWRIWKHGLVFORVXUHIRUWHOHYLVHGSURJUDPPLQJZHUHTXLUHWKH
GLVFORVXUHWREHLQOHWWHUVHTXDOWRRUJUHDWHUWKDQIRXUSHUFHQWRIWKHYHUWLFDOSLFWXUHKHLJKWDQGEHYLVLEOH
&RQWLQXHGIURPSUHYLRXVSDJH 

$SSDUHQW/LDELOLW\IRU)RUIHLWXUH)&&5FGSDUD  ,QDQ\HYHQWDVGLVFXVVHGDERYH
LQVHFWLRQ,,,%ZHILQGWKDWPRVWLIQRWDOO1&(SURJUDPPLQJZLOOIDOORXWVLGHWKHDPELWRIWKHUXOHVZHDGRSW
WRGD\&RQVHTXHQWO\WKHLVVXHRIGLVFORVXUHODQJXDJHVKRXOGKDYHPLQLPDOLIDQ\LPSDFWRQ1&(VWDWLRQV


7KHSKUDVH³SURYLGHGE\´ZKHQXVHGLQUHODWLRQWR³IRUHLJQJRYHUQPHQWSURJUDPPLQJ´FRYHUVERWKWKHEURDGFDVW
RISURJUDPPLQJLQH[FKDQJHIRUFRQVLGHUDWLRQDQGIXUQLVKLQJDQ\³SROLWLFDOSURJUDPRUDQ\SURJUDPLQYROYLQJWKH
GLVFXVVLRQRIDFRQWURYHUVLDOLVVXH´IRUIUHHDVDQLQGXFHPHQWWREURDGFDVWWKHSURJUDPPLQJ NPRM)&&5FGDW
SDUDQ

See &)5 G 'HSDUWPHQWRI-XVWLFHFARA, Frequently Asked Questions, What Should the
Conspicuous Statement Say?KWWSVZZZMXVWLFHJRYQVGIDUDIUHTXHQWO\DVNHGTXHVWLRQV ODVWYLVLWHG-XQH
 7KH'HSDUWPHQWRI-XVWLFHFXUUHQWO\UHTXLUHVWKHIROORZLQJVWDQGDUGL]HGODQJXDJHIRU)$5$GLVFORVXUHV
³7KLVPDWHULDOLVGLVWULEXWHGE\ QDPHRIIRUHLJQDJHQW RQEHKDOIRI QDPHRIIRUHLJQSULQFLSDO $GGLWLRQDO
LQIRUPDWLRQLVDYDLODEOHDWWKH'HSDUWPHQWRI-XVWLFH:DVKLQJWRQ'&´


6HHDOVR6HFWLRQ,,,(EHORZGLVFXVVLQJKRZWKHGLVFORVXUHZHDGRSWWRGD\FRPSOHPHQWVWKH)$5$ODEHODQGLV
PRUHH[SDQVLYHDQGRUILOOVLQJDSVLQFRYHUDJH


See86& E 



$OWKRXJKWKHNPRMVRXJKWFRPPHQWRQWKLVLVVXHQRFRPPHQWHUVDGGUHVVHGWKLVSRLQWNPRM)&&5FGDW
SDUD)RUSURJUDPPLQJWKDWFRQWDLQVD³FRQVSLFXRXVVWDWHPHQW´UHTXLUHGE\)$5$DQGVXFKD
FRQVSLFXRXVVWDWHPHQWLVLQDODQJXDJHRWKHUWKDQ(QJOLVKDQDGGLWLRQDOGLVFORVXUHLQ(QJOLVKLVQRWQHHGHGSee
86&HWVHT
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

IRUQRWOHVVWKDQIRXUVHFRQGVWRHQVXUHUHDGDELOLW\$VWKLVIRUPDWFRQYHQWLRQUHSOLFDWHVRXUH[LVWLQJ
IRUPDWUXOHIRUDWHOHYLVHGSROLWLFDODGYHUWLVHPHQWFRQFHUQLQJDFDQGLGDWHIRUSXEOLFRIILFHZHDQWLFLSDWH
PLQLPDOFRPSOLDQFHEXUGHQRQOLFHQVHHV)RUUDGLREURDGFDVWVZHLQFRUSRUDWHLQWRRXUUXOHVWKH
'HSDUWPHQWRI-XVWLFHJXLGDQFHSURYLGHGWR)$5$UHJLVWUDQWVWKDWWKHGLVFORVXUHVKDOOEHDXGLEOH

:LWKUHJDUGWRWKHIUHTXHQF\RIWKHGLVFORVXUHFRQVLVWHQWZLWKWKHNPRMDQGRXU
H[LVWLQJUXOHVIRUSROLWLFDOEURDGFDVWPDWWHURUDQ\EURDGFDVWPDWWHULQYROYLQJWKHGLVFXVVLRQRID
FRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFHZHUHTXLUHWKDWWKHGLVFORVXUHEHPDGHDWERWKWKHEHJLQQLQJ
DQGFRQFOXVLRQRIWKHEURDGFDVWVWDWLRQSURJUDPPLQJWRHQVXUHWKHDXGLHQFHLVDZDUHRIWKHVRXUFHRILWV
SURJUDPPLQJ$OVRFRQVLVWHQWZLWKRXUH[LVWLQJUXOHVIRUSROLWLFDOEURDGFDVWPDWWHURUDQ\EURDGFDVW
PDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFHZHUHTXLUHWKDWIRUDQ\
EURDGFDVWRIPLQXWHVGXUDWLRQRUOHVVRQO\RQHVXFKDQQRXQFHPHQWPXVWEHPDGHDWHLWKHUWKH
EHJLQQLQJRUFRQFOXVLRQRIWKHSURJUDP

:HGHYLDWHIURPRXUH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVLQRQHUHVSHFW:HDGRSW
RXUWHQWDWLYHFRQFOXVLRQIURPWKHNPRMWKDWIRUSURJUDPPLQJRIJUHDWHUWKDQVL[W\PLQXWHVLQGXUDWLRQ
DQDQQRXQFHPHQWPXVWEHPDGHDWUHJXODULQWHUYDOVGXULQJWKHEURDGFDVWEXWQROHVVIUHTXHQWO\WKDQRQFH
HYHU\VL[W\PLQXWHV:KLOH1$%XUJHVWKH&RPPLVVLRQQRWWRGHYLDWHIURPWKHH[LVWLQJWLPLQJDQG
IUHTXHQF\UXOHVZHEHOLHYHWKDWWKLVRQHDGGLWLRQDOUHTXLUHPHQWLVQHFHVVDU\JLYHQWKHLPSRUWDQFHRI
GLVFORVXUHUHODWHGWRIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ$VGLVFXVVHGLQWKHNPRMZHILQG
WKDWSHULRGLFDQQRXQFHPHQWVDUHQHFHVVDU\SDUWLFXODUO\LQWKRVHLQVWDQFHVZKHUHDIRUHLJQJRYHUQPHQWDO
HQWLW\LVFRQWLQXDOO\EURDGFDVWLQJSURJUDPPLQJZLWKRXWDQLGHQWLILDEOHEHJLQQLQJRUHQGVXFKDVWKURXJK
DOHDVHRIDRIDVWDWLRQ¶VDLUWLPH



7KHNPRMVRXJKWFRPPHQWRQWKLVIRUPDWEXWQRFRPPHQWHUVDGGUHVVHGWKLVSRLQWNPRM)&&5FGDW
SDUD



&)5 D  LL 



2QFHDJDLQDOWKRXJKWKHNPRMVRXJKWFRPPHQWRQWKLVLVVXHQRFRPPHQWHUVDGGUHVVHGWKLVSRLQWNPRM
)&&5FGDWSDUDSee'HSDUWPHQWRI-XVWLFHFARA, Frequently Asked Questions, How Do I Label
Radio Broadcasts?KWWSVZZZMXVWLFHJRYQVGIDUDIUHTXHQWO\DVNHGTXHVWLRQV ODVWYLVLWHG0DU 


NPRM)&&5FGDWDWSDUD



&)5 G 



Id.



NPRM, )&&5FGDWSDUD6SRQVRUVKLSDQQRXQFHPHQWVDWUHJXODULQWHUYDOVDUHQRWH[SOLFLWO\
UHTXLUHGXQGHURXUFXUUHQWUXOHV



1$%&RPPHQWVDW:KLOH$376QRWHVWKDW1&(VWDWLRQVDUHSURKLELWHGE\VWDWXWHIURPLQWHUUXSWLQJ
SURJUDPPLQJWRLGHQWLI\IXQGLQJVRXUFHVZKLFKFRXOGRYHUULGHDQGQXOOLI\WKHSURSRVHGIUHTXHQF\UHTXLUHPHQWLQ
WKHFRQWH[WRI1&(VWDWLRQVDVVWDWHGDERYHZHEHOLHYHWKDW1&(VWDWLRQVZLOOUDUHO\LIHYHUIDOOZLWKLQWKHDPELW
RIRXUUXOHVSee supra QRWHDQGDFFRPSDQ\LQJWH[W$376&RPPHQWVDW7RWKHH[WHQWDQLVVXHGRHVDULVH
ZHZLOODGGUHVVVXFKVLWXDWLRQVRQDFDVHE\FDVHEDVLVWKURXJKHLWKHURXUZDLYHUSURFHVVRUWKHPHDQVWKDWDSSHDU
DSSURSULDWHDWWKDWWLPHSee &)5 VWDWLQJWKDWDQ\RIWKH&RPPLVVLRQ¶VUXOHSURYLVLRQVPD\EHZDLYHGE\
WKH&RPPLVVLRQRQLWVRZQPRWLRQRURQSHWLWLRQLIJRRGFDXVHWKHUHIRULVVKRZQ 



See NPRM)&&5FGDWDWSDUD1RFRPPHQWHUREMHFWHGWRRXUUHDVRQLQJIRUWKLVILQGLQJQRU
FRPPHQWHGRQWKHEXUGHQRIUHFXUULQJDQQRXQFHPHQWV:HQRWHWKDWLQWKHFDVHRIDSROLWLFDOEURDGFDVWPDWWHURU
DQ\EURDGFDVWPDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFH±ZKLFKW\SLFDOO\GRHV
QRWKDYHDQREYLRXVVSRQVRU±RXUFXUUHQWUXOHVUHTXLUHDVSRQVRUVKLSLGHQWLILFDWLRQERWKDWWKHEHJLQQLQJDQG
FRQFOXVLRQRIDQ\VXFKEURDGFDVWRIJUHDWHUWKDQPLQXWHV&)5 G 6LPLODUO\KHUHZHEHOLHYHWKDW
SHULRGLFDQQRXQFHPHQWV RQFHHYHU\PLQXWHV DUHQHFHVVDU\IRUDQ\IRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ
ZLWKDGXUDWLRQRIJUHDWHUWKDQRQHKRXUEHFDXVHRIWKHODFNRIWUDQVSDUHQF\UHJDUGLQJWKHWUXHVSRQVRURIVXFK
SURJUDPPLQJ:HQRWHWKDWSHULRGLFDQQRXQFHPHQWV i.e.RQFHHYHU\KRXUYHUVXVDWWKHEHJLQQLQJDQGFRQFOXVLRQ
RIWKHSURJUDP DUHDOVRQHFHVVDU\EHFDXVHRIWKHORQJHUEORFNVRISURJUDPPLQJWLPHIRUHLJQJRYHUQPHQWDOHQWLWLHV
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&


)LQDOO\FRQVLVWHQWZLWKWKHSURSRVDOLQWKHNPRMZHILQGWKDWRXUVWDQGDUGL]HG
GLVFORVXUHUHTXLUHPHQWVDSSO\HTXDOO\WRDQ\SURJUDPPLQJWUDQVPLWWHGRQDEURDGFDVWVWDWLRQ¶VPXOWLFDVW
VWUHDPV:HUHFHLYHGQRREMHFWLRQVWRWKLVSURSRVDODQGFRQVHTXHQWO\ILQGQRUHDVRQWRH[FOXGH
PXOWLFDVWVWUHDPV$VVXFKPXOWLFDVWVWUHDPVDUHVXEMHFWWRDOOWKHGLVFORVXUHUHTXLUHPHQWVSHUWDLQLQJWR
IRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJWKDWZHDGRSWWRGD\

Public File.&RQVLVWHQWZLWKWKHNPRMZHDGRSWDUHTXLUHPHQWWKDWVWDWLRQVDLULQJ
SURJUDPPLQJVXEMHFWWRWKHSURSRVHGGLVFORVXUHUHTXLUHPHQWPXVWSODFHFRSLHVRIWKHGLVFORVXUHVLQWKHLU
23,)VLQDVWDQGDORQHIROGHUPDUNHGDV³)RUHLJQ*RYHUQPHQW3URYLGHG3URJUDPPLQJ'LVFORVXUHV´VR
WKDWWKHPDWHULDOLVUHDGLO\LGHQWLILDEOHWRWKHSXEOLFDVZHOODVDUHTXLUHPHQWZLWKUHJDUGWRWKH
IUHTXHQF\RISODFLQJVXFKPDWHULDOLQWKHSXEOLFILOH)RUEURDGFDVWVWDWLRQVWKDWGRQRWKDYHREOLJDWLRQV
WRPDLQWDLQ23,)VZHUHFRPPHQGVXFKVWDWLRQVUHWDLQDUHFRUGRIWKHLUGLVFORVXUHVLQWKHLUVWDWLRQILOHV
FRQVLVWHQWZLWKSUHYLRXV&RPPLVVLRQJXLGDQFH:HGRQRWKRZHYHUUHTXLUHOLFHQVHHVWRVXEPLW
DGGLWLRQDOLQIRUPDWLRQWRWKHLU23,)VFRQFHUQLQJWKHOLVWRISHUVRQVRSHUDWLQJWKHIRUHLJQJRYHUQPHQWDO
HQWLW\SURYLGLQJSURJUDPPLQJ

6SHFLILFDOO\ZHILQGWKDWOLFHQVHHVPXVWSODFHLQWKHLU23,)VWKHDFWXDOGLVFORVXUHDQGWKH
QDPHRIWKHSURJUDPWRZKLFKWKHGLVFORVXUHZDVDSSHQGHG,QDGGLWLRQWKHOLFHQVHHPXVWVWDWHWKHGDWH
DQGWLPHWKHSURJUDPDLUHG,IWKHUHZHUHUHSHDWDLULQJVRIWKHSURJUDPWKHQWKRVHDGGLWLRQDOGDWHVDQG
WLPHVVKRXOGDOVREHLQFOXGHGLQWKH23,):LWKUHJDUGWRWKHIUHTXHQF\ZLWKZKLFKOLFHQVHHVPXVW
XSGDWHWKHLU23,)VZLWKWKLVGLVFORVXUHLQIRUPDWLRQZHDOLJQWKLVUHTXLUHPHQWZLWKRXUH[LVWLQJ
UHTXLUHPHQWWRXSGDWHWKH79,VVXHV3URJUDPV/LVWVRQDTXDUWHUO\EDVLVDVWKLVZLOOPLQLPL]HWKHQHHG
IRUOLFHQVHHVWRWUDFNGLIIHUHQWSXEOLFILOLQJUHTXLUHPHQWV:HDOVRHVWDEOLVKWKHVDPH23,)WZR\HDU
UHWHQWLRQSHULRGIRUGLVFORVXUHVUHODWHGWRIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJDVFXUUHQWO\H[LVWV
IRUWKHUHWHQWLRQRIOLVWVUHJDUGLQJWKHH[HFXWLYHVRIDQ\HQWLW\WKDWVSRQVRUHGSURJUDPPLQJFRQFHUQLQJD
SROLWLFDORUFRQWURYHUVLDOPDWWHU

:HGRQRWDGRSWWKH³DVVRRQDVSRVVLEOH´GLVFORVXUHVWDQGDUGFRQWDLQHGLQVHFWLRQ
RIRXUUXOHVRUUHTXLUHSRVWLQJWRRFFXU³ZLWKLQWZHQW\IRXUKRXUVRIWKHPDWHULDOEHLQJ
&RQWLQXHGIURPSUHYLRXVSDJH 

W\SLFDOO\SXUFKDVHLQFRQQHFWLRQZLWKOHDVLQJDUUDQJHPHQWVSee, e.g., )R[Ex Parte /HWWHUDW IRUSXUSRVHVRI
³ORQJIRUPIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJDLUHGSXUVXDQWWROHDVLQJDUUDQJHPHQWV´LWZRXOGEH
³DSSURSULDWH´WRUHTXLUHDVWDWLRQWRLQFOXGHDVSRQVRUVKLSDQQRXQFHPHQW³DWWKHWRSDQGERWWRPRIWKHKRXU´ 

$VDUHVXOWRIWKHGLJLWDOWHOHYLVLRQWUDQVLWLRQWHOHYLVLRQVWDWLRQVSRVVHVVWKHDELOLW\WREURDGFDVWQRWRQO\RQWKHLU
PDLQSURJUDPVWUHDPEXWDOVRLIWKH\FKRRVHRYHUDGGLWLRQDOSURJUDPVWUHDPV²EURDGFDVWLQJWKDWLVFRPPRQO\
UHIHUUHGWRDVPXOWLFDVWLQJ6LPLODUO\UDGLRVWDWLRQVWKDWDUHEURDGFDVWLQJLQGLJLWDOSRVVHVVWKHDELOLW\WRGLVWULEXWH
PXOWLSOHSURJUDPPLQJVWUHDPVRYHUWKHDLU5DGLRPXOWLFDVWVWUHDPVDUHNQRZQDV+'+'DQG+'FKDQQHOV
See NPRM)&&5FGDWSDUD Q


NPRM)&&5FGDWSDUD



Id.DWSDUD



SeeAmendment of Section 73.3580 of the Commission's Rules Regarding Public Notice of the Filing of
Applications6HFRQG5HSRUWDQG2UGHU)&&5FGSDUDQ  

See&)5 H L DQG&)5 H  7KHVHSURYLVLRQVVWDWHWKDWFRPPHUFLDODQG1&(
EURDGFDVW79VWDWLRQVPXVWHYHU\WKUHHPRQWKVSODFHLQWKHLUSXEOLFLQVSHFWLRQILOHVDOLVWRISURJUDPVWKDWKDYH
SURYLGHGWKHVWDWLRQ¶VPRVWVLJQLILFDQWWUHDWPHQWRIFRPPXQLW\LVVXHVGXULQJWKHSUHFHGLQJWKUHHPRQWKSHULRG7KH
OLVWIRUHDFKFDOHQGDUTXDUWHULVWREHILOHGE\WKHWHQWKGD\RIWKHVXFFHHGLQJFDOHQGDUTXDUWHU HJ-DQXDU\IRU
WKHTXDUWHU2FWREHU'HFHPEHU$SULOIRUWKHTXDUWHU-DQXDU\0DUFKHWF /LFHQVHHVWKDWILQGLWPRUH
FRQYHQLHQWWRXSORDGWKHLUGLVFORVXUHVPRUHIUHTXHQWO\WKDWTXDUWHUO\PD\GRVREXWLQQRLQVWDQFHVKRXOGDQ\
GLVFORVXUHIURPDSULRUFDOHQGDUTXDUWHUEHXSORDGHGODWHUWKDQWKHWHQWKGD\RIWKHVXFFHHGLQJFDOHQGDUTXDUWHU

&)5 H :HDJUHHZLWK1$%WKDWDOLJQLQJWKHVHUHWHQWLRQSHULRGVZLOOPLQLPL]HWKHDGPLQLVWUDWLYH
EXUGHQRQOLFHQVHHV1$%&RPPHQWVDW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

EURDGFDVW´DVSURSRVHGLQWKHNPRM:HDUHSHUVXDGHGE\1$%¶VFRPPHQWVWKDWWKH³DVVRRQDV
SRVVLEOH´VWDQGDUGFRQWDLQHGLQVHFWLRQ F RIRXUUXOHVQHHGQRWDSSO\WRGLVFORVXUHVDVVRFLDWHG
ZLWKIRUHLJQJRYHUQPHQWDOHQWLWLHV$V1$%QRWHVWKHLPPHGLDF\UHTXLUHPHQWLQWKHSROLWLFDO
DGYHUWLVLQJFRQWH[WVWHPVIURPWKHQHHGWRHQVXUHWKDWFDQGLGDWHVFDQH[HUFLVHWKHLUVWDWXWRU\ULJKWVWR
HTXDORSSRUWXQLWLHVDWVWDWXWRULO\PDQGDWHGUDWHVDQGWKHWLPHVHQVLWLYHQHHGWRUHDFKSRWHQWLDOYRWHUV
EHIRUHDQHOHFWLRQ:HILQGQRFRUUHVSRQGLQJQHHGWRUHVSRQGZLWKLQDQH[SHGLWHGWLPHIUDPHLQWKH
FDVHRIIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ

:HFRQFOXGHWKDWWRWKHH[WHQWWKHIRUHLJQSURJUDPPLQJFRQVLVWVRI³DSROLWLFDOPDWWHURU
PDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFH´OLFHQVHHVREWDLQDQG
GLVFORVHLQWKHLU23,)VDOLVWRIWKHSHUVRQVRSHUDWLQJWKHHQWLW\SURYLGLQJWKHSURJUDPPLQJDVFXUUHQWO\
UHTXLUHG:HDUHQRWSHUVXDGHGE\1$%¶VFRQWHQWLRQ²WKDWLQWKHFDVHRIIRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJWKHRQDLUDQG23,)GLVFORVXUHVZLOOSURYLGHWKHQHFHVVDU\LQIRUPDWLRQWRWKH
$PHULFDQSXEOLFLGHQWLI\LQJWKHIRUHLJQJRYHUQPHQWDOHQWLW\WKDWSURYLGHGWKHSURJUDPPLQJDQGWKH
IRUHLJQFRXQWU\ZLWKZKLFKLWLVDIILOLDWHG²WRJUDQWZKDWHIIHFWLYHO\ZRXOGEHDQH[HPSWLRQWRH[LVWLQJ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVIRUSROLWLFDOSURJUDPPLQJSURYLGHGE\IRUHLJQJRYHUQPHQWDOHQWLWLHV
+RZHYHUZHGHWHUPLQHDWWKLVWLPHWKDWWKHOLFHQVHHQHHGQRWSURYLGHDQ\DGGLWLRQDOLQIRUPDWLRQLQLWV
23,)DVFRQVLGHUHGLQWKHNPRMUHJDUGLQJWKHUHODWLRQVKLSEHWZHHQWKHIRUHLJQJRYHUQPHQWDOHQWLW\DQG
WKHIRUHLJQFRXQWU\WKDWWKHIRUHLJQJRYHUQPHQWDOHQWLW\UHSUHVHQWVKDYLQJQRHYLGHQFHWRVXSSRUWWKH
QHHGIRUVXFKLQIRUPDWLRQWRHQKDQFHSXEOLFGLVFORVXUHDWWKLVWLPH

)LQDOO\ZHDGRSWWKHXQRSSRVHGWHQWDWLYHFRQFOXVLRQFRQWDLQHGLQWKHNPRMWKDW
OLFHQVHHVPDLQWDLQLQWKHLU23,)VWKHGLVFORVXUHVDVVRFLDWHGZLWKIRUHLJQJRYHUQPHQWSURYLGHG
SURJUDPPLQJUDWKHUWKDQJLYLQJWKHPWKHRSWLRQRIPDLQWDLQLQJVXFKLQIRUPDWLRQDWWKHQHWZRUN
KHDGTXDUWHUVLIWKHSURJUDPPLQJZDVRULJLQDWHGE\DQHWZRUN




See NPRM)&&5FGDWSDUD



1$%&RPPHQWVDW



Id.



NPRM)&&5FGDWSDUD2XUH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVUHTXLUHWKDW³>Z@KHUHWKH
PDWHULDOEURDGFDVWLVSROLWLFDOPDWWHURUPDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFH
DQGDFRUSRUDWLRQFRPPLWWHHDVVRFLDWLRQRURWKHUXQLQFRUSRUDWHGJURXSRURWKHUHQWLW\LVSD\LQJIRURUIXUQLVKLQJ
WKHEURDGFDVWPDWWHUWKHVWDWLRQVKDOOLQDGGLWLRQWRPDNLQJWKHDQQRXQFHPHQWUHTXLUHGE\WKLVVHFWLRQUHTXLUHWKDW
DOLVWRIWKHFKLHIH[HFXWLYHRIILFHUVRUPHPEHUVRIWKHH[HFXWLYHFRPPLWWHHRURIWKHERDUGRIGLUHFWRUVRIWKH
FRUSRUDWLRQFRPPLWWHHDVVRFLDWLRQRURWKHUXQLQFRUSRUDWHGJURXSRURWKHUHQWLW\VKDOOEHPDGHDYDLODEOHIRUSXEOLF
LQVSHFWLRQ´LQWKHVWDWLRQ¶V23,)&)5 H :HFODULI\WKDWOLFHQVHHVFDQVDWLVI\WKHUHTXLUHG23,)
GLVFORVXUHVE\LGHQWLI\LQJWKHRIILFHUVDQGGLUHFWRUVRIWKHOHVVHHLQDVLQJOHILOLQJSHUOHVVHH UDWKHUWKDQVHSDUDWH
ILOLQJVFRQFHUQLQJHDFKLQGLYLGXDOSURJUDPVSRQVRUHGE\WKHVDPHOHVVHH WRJHWKHUZLWKRWKHUILOLQJVUHTXLUHGE\WKH
IRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVSee/HWWHUIURP(ULQ/'R]LHU6HQLRU9LFH3UHVLGHQWDQG'HSXW\*HQHUDO
&RXQVHO1$%WR0DUOHQH+'RUWFK6HFUHWDU\)&&DW $SU  1$%$SULOEx Parte/HWWHU 


See 1$%&RPPHQWVDWSeealso&)5 H 



See NPRM)&&5FGDWSDUD1$%&RPPHQWVDW



6HFWLRQ H RIWKH&RPPLVVLRQ¶VUXOHVSURYLGHVWKDWFHUWDLQLQIRUPDWLRQFRQFHUQLQJDSROLWLFDOPDWWHURU
FRQWURYHUVLDOLVVXHPD\EHUHWDLQHGDWWKHKHDGTXDUWHUVRIILFHRIWKHQHWZRUNLIWKHEURDGFDVWLVRULJLQDWHGE\D
QHWZRUNLQVWHDGRIWKHORFDWLRQZKHUHWKHRULJLQDWLQJVWDWLRQPDLQWDLQVLWVSXEOLFLQVSHFWLRQILOH&)5
 H *LYHQWKHUHYLVHGDSSURDFKZHDGRSWWRGD\WRIRFXVRQDQDUURZVHWRIFLUFXPVWDQFHVZHILQGWKDWWKH
SURJUDPPLQJRIFRQFHUQWRWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVLVXQOLNHO\WREHSURYLGHGE\DQHWZRUN
PDNLQJWKLVH[LVWLQJIOH[LELOLW\OLNHO\LQDSSOLFDEOH+RZHYHUDVWKHUHDUHQRREMHFWLRQVLQWKHUHFRUGZHILQGQR
UHDVRQQRWWRDGRSWWKHNPRM¶VWHQWDWLYHFRQFOXVLRQ
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ
(

)&&

&RQFHUQV$ERXW2YHUODSZLWK2WKHU6WDWXWRU\RU5HJXODWRU\5HTXLUHPHQWV


:HUHMHFWDQ\VXJJHVWLRQWKDWRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDUHHLWKHU
GXSOLFDWLYHRIUHTXLUHPHQWVLPSRVHGXQGHU)$5$RUXQQHFHVVDU\JLYHQWKH&RPPLVVLRQ¶VFXUUHQW
VSRQVRUVKLSLGHQWLILFDWLRQUXOHV5DWKHUDVGLVFXVVHGDERYHDQGFRQVLVWHQWZLWKWKHDGPRQLWLRQVRI
FRPPHQWHUVZHDGRSWGLVFORVXUHUHTXLUHPHQWVWKDWIXUWKHUWKH&RPPLVVLRQ¶VVWDWXWRU\PDQGDWHWR
SURYLGHWUDQVSDUHQF\WRDXGLHQFHVRIEURDGFDVWVWDWLRQVUHJDUGLQJWKHVRXUFHRIVSRQVRUHGSURJUDPPLQJ
ZKLOHDYRLGLQJXQQHFHVVDU\GXSOLFDWLRQZLWKWKH)$5$UHTXLUHPHQWV

$VDSUHOLPLQDU\PDWWHUZHHPSKDVL]HWKDWDOWKRXJKWKHUHTXLUHPHQWVODLGRXWLQWKH
NPRMDQGWKHLQVWDQW2UGHUORRNWR)$5$IRUDVVLVWDQFHLQGHWHUPLQLQJZKDWTXDOLILHVDVD³IRUHLJQ
JRYHUQPHQWDOHQWLW\´VHFWLRQRIWKH$FWDQG)$5$HDFKFRYHUGLIIHUHQWW\SHVRIHQWLWLHVZLWKUHVSHFW
WRWKHLUODEHOLQJUHTXLUHPHQWV6HFWLRQDQGWKH&RPPLVVLRQ¶VVSRQVRUVKLSLGHQWLILFDWLRQUXOHVVSHDN
VSHFLILFDOO\WRWKHREOLJDWLRQVRIOLFHQVHHVRIEURDGFDVWVWDWLRQVLPSRVLQJWUDQVSDUHQF\UHTXLUHPHQWV
UHJDUGLQJWKHRULJLQRIVSRQVRUHGFRQWHQWDVDQHOHPHQWRIWKHOLFHQVHH¶VVWHZDUGVKLSRIWKHSXEOLF
DLUZDYHV,QFRQWUDVW)$5$LPSRVHVDQREOLJDWLRQRQDJHQWVUHTXLUHGWRUHJLVWHUXQGHU)$5$WR
ODEHOPDWHULDOVZLWKDFRQVSLFXRXVVWDWHPHQWLGHQWLI\LQJWKH)$5$DJHQWDQGLWVSULQFLSDOZKHQLWLV
GLVWULEXWLQJUHOHYDQWPDWHULDOVZLWKLQWKH8QLWHG6WDWHVE\DQ\PHDQVRUPHGLD$FFRUGLQJO\XQOHVV
WKHOLFHQVHHRIDEURDGFDVWVWDWLRQLWVHOILVDUHJLVWHUHGDJHQWXQGHU)$5$WKHODEHOUHTXLUHGE\)$5$
PD\QRWDSSHDU(YHQLIVXFKODEHOVDUHEHLQJSDVVHGWKURXJKLQVRPHLQVWDQFHVDVGLVFXVVHGDERYH
DQGLQWKHNPRMWKHUHSRUWVDERXWLQFLGHQWVRIXQGLVFORVHGIRUHLJQJRYHUQPHQWSURJUDPPLQJLQGLFDWH



1$%DVVHUWVWKDWWKHUXOHVDVSURSRVHGLQWKHNPRMZRXOGGXSOLFDWHWKHH[LVWLQJ)$5$GLVFORVXUHUHJLPHWKDW
1$%FRQWHQGVUHJXODWHVWKHVDPHFRQWHQWDFURVVDOOPHGLDSODWIRUPV0RUHRYHU1$%FRQWHQGVWKDWWKH)&&PXVW
GHPRQVWUDWHKRZWKHH[LVWLQJGLVFORVXUHVUHTXLUHGXQGHU)$5$DQGUHODWHGUHJXODWLRQVDUHLQDGHTXDWH1$%
&RPPHQWVDW1$%XUJHVWKH&RPPLVVLRQWRUHZRUNWKHSURSRVDOWRUHO\SULPDULO\RQ)$5$E\UHTXLULQJ
EURDGFDVWHUVDQGDOOHQWLWLHVVXEMHFWWRWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVWRSDVVWKURXJKWKHGLVFORVXUHVDOUHDG\
PDQGDWHGE\)$5$Id.DW VXJJHVWLQJWKDWWKH&RPPLVVLRQGHWHUPLQHZKHWKHUUHTXLULQJD³GXSOLFDWLYH´
LGHQWLILFDWLRQUHJLPHVHUYHVDFRPSHOOLQJJRYHUQPHQWDOLQWHUHVW But see 1$%Ex Parte/HWWHUDW ILQGLQJWKDWRXU
QDUURZHGDSSURDFK³ZRXOGDSSURSULDWHO\IRFXVWKH&RPPLVVLRQ¶VUXOHVRQIRUHLJQSURSDJDQGDUDWKHUWKDQWKHEURDG
DUUD\RIEURDGFDVWFRQWHQWWKDWUDLVHGDKRVWRIFRQFHUQV´ 1&7$VLPLODUO\VXJJHVWVWKDWWKH&RPPLVVLRQVKRXOG
OLPLWDQ\DGRSWHGUXOHVWRDGGUHVVJDSVLIDQ\LQZKDW)$5$UHTXLUHVWRDYRLGVXEMHFWLQJHQWLWLHVWRDGXSOLFDWLYH
DQGSRWHQWLDOO\FRQIOLFWLQJUHJXODWRU\VFKHPH1&7$5HSO\DW


135QRWHVWKDWVHFWLRQ H DOUHDG\UHTXLUHVEURDGFDVWHUVWRLGHQWLI\WKH³WUXHLGHQWLW\´RIWKHHQWLW\E\
ZKRPRURQZKRVHEHKDOIYDOXDEOHFRQVLGHUDWLRQRUSURJUDPPLQJLVSURYLGHGDQGWKDWIDLOXUHWRLGHQWLI\ZKHQD
IRUHLJQJRYHUQPHQWLVWKHWUXHVSRQVRURIEURDGFDVWZRXOGYLRODWHH[LVWLQJODZ135&RPPHQWVDW



1$%&RPPHQWVDW1&7$5HSO\DW



7KHJRDORIWKHVWDWXWRU\GLVFORVXUHUHTXLUHPHQWDQGWKH&RPPLVVLRQ¶VLPSOHPHQWLQJUHJXODWLRQVLVWRHQVXUHWKDW
WKHSXEOLFNQRZVZKRKDGVSRQVRUHGIXUQLVKHGRUSDLGIRUSDUWLFXODUEURDGFDVWSURJUDPPLQJDQGXOWLPDWHO\ZKRLV
VHHNLQJWRSHUVXDGHWKHDXGLHQFHXVLQJWKHOLFHQVHH¶VDLUZDYHVSeeNPRM)&&5FGDWSDUDV


86& E SURYLGHVWKDW
>L@WVKDOOEHXQODZIXOIRUDQ\SHUVRQZLWKLQWKH8QLWHG6WDWHVZKRLVDQDJHQWRIDIRUHLJQSULQFLSDODQG
UHTXLUHGWRUHJLVWHUXQGHUWKHSURYLVLRQVRIWKLVVXEFKDSWHUWRWUDQVPLWRUFDXVHWREHWUDQVPLWWHGLQWKH
8QLWHG6WDWHVPDLOVRUE\DQ\PHDQVRULQVWUXPHQWDOLW\RILQWHUVWDWHRUIRUHLJQFRPPHUFHDQ\LQIRUPDWLRQDO
PDWHULDOVIRURULQWKHLQWHUHVWVRIVXFKIRUHLJQSULQFLSDOZLWKRXWSODFLQJLQVXFKLQIRUPDWLRQDOPDWHULDOVD
FRQVSLFXRXVVWDWHPHQWWKDWWKHPDWHULDOVDUHGLVWULEXWHGE\WKHDJHQWRQEHKDOIRIWKHIRUHLJQSULQFLSDODQG
WKDWDGGLWLRQDOLQIRUPDWLRQLVRQILOHZLWKWKH'HSDUWPHQWRI-XVWLFH:DVKLQJWRQ'LVWULFWRI&ROXPELD

Id.


$VVWDWHGDERYHWKHUXOHVDGRSWHGWRGD\HIIHFWLYHO\ZRXOGDOORZEURDGFDVWVWDWLRQVVLPSO\WRSDVVWKURXJKDQ\
VXFKODEHODOUHDG\FRQWDLQHGLQWKHSURJUDPPLQJZLWKVSHFLILHGDGGLWLRQDOLQIRUPDWLRQLQVRPHFDVHVDQGQRW
UHPRYHVXFKLQIRUPDWLRQSULRUWREURDGFDVWWRFRPSO\ZLWKWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV:HKDYH
DOORZHGIRUWKDWFRQWLQJHQF\E\SURYLGLQJWKHIOH[LELOLW\LQRXUODEHOLQJUHTXLUHPHQWDVGLVFXVVHGDERYH
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

WKHQHHGIRUJUHDWHUDFWLRQWRHQVXUHWUDQVSDUHQF\&RQVLVWHQWZLWKWKH&RPPLVVLRQ¶VRZQVWDWXWRU\
PDQGDWHWKHUHTXLUHPHQWVDGRSWHGLQWKHLQVWDQW2UGHUIRFXVVSHFLILFDOO\RQbroadcast licenseesWRHQVXUH
WKH\GLVFORVHIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJFRQVLVWHQWZLWKWKHLQWHQWDQGODQJXDJHRI
VHFWLRQRIWKH$FW

)XUWKHUDVQRWHGLQ6HFWLRQ'DERYHWKHUXOHVZHDGRSWWRGD\UHTXLUHLGHQWLILFDWLRQRI
WKHcountryDVVRFLDWHGZLWKWKHIRUHLJQJRYHUQPHQWDOHQWLW\WKDWSURYLGHGWKHSURJUDPPLQJZKHUHDVWKH
)$5$GLVFORVXUHVWDWHPHQWGRHVQRWUHTXLUHWKLVLQIRUPDWLRQ5DWKHU)$5$UHTXLUHVLGHQWLILFDWLRQRI
RQO\WKHforeign principalZKRVHQDPHPD\QRWLGHQWLI\LWVFRQQHFWLRQWRDIRUHLJQFRXQWU\,Q
DGGLWLRQZKLOH)$5$UHTXLUHVWKDWFRYHUHGPDWHULDOV³WKDWDUHWHOHYLVHGRUEURDGFDVWRUZKLFKDUH
FDXVHGWREHWHOHYLVHGRUEURDGFDVW«VKDOOEHintroducedE\DVWDWHPHQWZKLFKLVUHDVRQDEO\DGDSWHGWR
FRQYH\WRWKHYLHZHUVRUOLVWHQHUVWKHUHRIVXFKLQIRUPDWLRQDVLVUHTXLUHG>XQGHU)$5$@´LWGRHVQRW
GLFWDWHZKHWKHUVXFKLQIRUPDWLRQVKRXOGEHUHSHDWHGGXULQJDEURDGFDVWRUDWZKDWIUHTXHQF\,Q
FRQWUDVWWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHDGRSWWRGD\FRQWDLQVSHFLILFJXLGDQFHIRU
EURDGFDVWOLFHQVHHVDVWRWKHIUHTXHQF\DQGFRQWHQWRIWKHUHTXLUHGODEHOWRLQFUHDVHWUDQVSDUHQF\DQG
HQVXUHDXGLHQFHVDUHDZDUHRIWKHIRUHLJQVRXUFHVRIVXFKSURJUDPPLQJ

*LYHQWKHNH\GLIIHUHQFHVEHWZHHQWKH)$5$UHTXLUHPHQWVDQGWKRVHZHDGRSWWRGD\ZH
UHMHFW135¶VDVVHUWLRQWKDWHQIRUFHPHQWRIVHFWLRQ H FRXOGDFKLHYHWKH&RPPLVVLRQ¶VJRDOVLQ
WKLVSURFHHGLQJ$V5(&QRWHVFRPSOLDQFHZLWKWKH&RPPLVVLRQ¶VH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHVGRHVQRWFXUUHQWO\UHVXOWLQWKHLGHQWLILFDWLRQRIDIRUHLJQJRYHUQPHQWDVWKHXOWLPDWHSURYLGHURI
SURJUDPPLQJWRWKHH[WHQWWKLVLVWKHFDVH
)

6HFWLRQ F 3HUPLWV


:HDGRSWWKHNPRM’sWHQWDWLYHFRQFOXVLRQWKDWWKHSURSRVHGIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQUXOHVVKRXOGDSSO\H[SUHVVO\WRWKHH[WHQWDSSOLFDEOHWRDQ\SURJUDPPLQJEURDGFDVW
SXUVXDQWWRDVHFWLRQ F SHUPLWLQDGGLWLRQWR86OLFHQVHGEURDGFDVWVWDWLRQV$VHFWLRQ F 
SHUPLWLVUHTXLUHGZKHQDQHQWLW\SURGXFHVSURJUDPPLQJLQWKH8QLWHG6WDWHVEXWUDWKHUWKDQ
EURDGFDVWLQJWKHSURJUDPPLQJIURPD86OLFHQVHGVWDWLRQWUDQVPLWVRUGHOLYHUVWKHSURJUDPPLQJIURPD
86VWXGLRWRDQRQ86OLFHQVHGVWDWLRQLQDIRUHLJQFRXQWU\DQGEURDGFDVWVWKHSURJUDPPLQJIURPWKH




)RUH[DPSOHLQWKHFDVHRIVWDWLRQ:=+)GLVFXVVHGDERYHZKLFKDLUVSURJUDPPLQJSURYLGHGE\50
%URDGFDVWLQJ 50 FRPPHQWHU5(&QRWHVLWZDV³XQDEOHWRYHULI\´ZKHWKHU:=+)EURDGFDVWVDQ\DQQRXQFHPHQWV
WRWKDWHIIHFW5(&5HSO\DWQSee alsoNPRM)&&5FGDWQ FLWLQJ.RK*XL4LQJDQG-RKQ
6KLIIPDQ Beijing’s Covert Radio Network Airs China-Friendly News Across Washington, and the World 1RY
 KWWSVZZZUHXWHUVFRPLQYHVWLJDWHVVSHFLDOUHSRUWFKLQDUDGLR GHVFULELQJKRZWKH&KLQHVHJRYHUQPHQW
UDGLREURDGFDVWHU&5,ZDVDEOHWKURXJKDVXEVLGLDU\WROHDVHDOPRVWDOORIWKHDLUWLPHRQD:DVKLQJWRQ'&DUHD
VWDWLRQDQGEURDGFDVWSUR&KLQHVHJRYHUQPHQWSURJUDPPLQJRQWKLVVWDWLRQZLWKRXWGLVFORVLQJWKHOLQNDJHWRWKH
&KLQHVHJRYHUQPHQW 


6HHNPRM)&&5FGDWSDUD



See &)5 G 'HSDUWPHQWRI-XVWLFHFARA, Frequently Asked Questions, What Should the
Conspicuous Statement Say?KWWSVZZZMXVWLFHJRYQVGIDUDIUHTXHQWO\DVNHGTXHVWLRQV ODVWYLVLWHG0DUFK
  VWDWLQJWKDWWKHGLVFORVXUHVKRXOGVD\³7KLVPDWHULDOLVGLVWULEXWHGE\ QDPHRIIRUHLJQDJHQW RQEHKDOIRI
QDPHRIIRUHLJQSULQFLSDO $GGLWLRQDOLQIRUPDWLRQLVDYDLODEOHDWWKH'HSDUWPHQWRI-XVWLFH:DVKLQJWRQ'&´ 

See &)5 G  HPSKDVLVDGGHG see also'HSDUWPHQWRI-XVWLFHFARA, Frequently Asked Questions,
What Should the Conspicuous Statement Say?KWWSVZZZMXVWLFHJRYQVGIDUDIUHTXHQWO\DVNHGTXHVWLRQV ODVW
YLVLWHG0DUFK 


See 135&RPPHQWVDW



5(&5HSO\DW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

IRUHLJQVWDWLRQZLWKDVXIILFLHQWWUDQVPLVVLRQSRZHURUIURPDJHRJUDSKLFORFDWLRQWKDWHQDEOHVWKH
PDWHULDOWREHUHFHLYHGFRQVLVWHQWO\LQWKH8QLWHG6WDWHV

:HILQGWKDWDSSO\LQJWKHVDPHGLVFORVXUHUHTXLUHPHQWVWRSURJUDPPLQJEURDGFDVW
SXUVXDQWWRDVHFWLRQ F SHUPLWVHUYHVWKHSXEOLFLQWHUHVWEHFDXVHOLNHSURJUDPPLQJIURPD86
OLFHQVHGVWDWLRQSURJUDPPLQJIURPDVHFWLRQ F VWDWLRQLVUHFHLYHGE\DXGLHQFHVLQWKH8QLWHG6WDWHV
,QWKLVFRQWH[WWKHVHFWLRQ F SHUPLWKROGHUKDVIXOOFRQWURORYHULWVSURJUDPPLQJFRQWHQWDQG
ZKHWKHUDQGKRZDQ\SURJUDPPLQJSURYLGHGE\IRUHLJQJRYHUQPHQWDOHQWLWLHVVKRXOGEHLQFRUSRUDWHGLQ
WKHSURJUDPPLQJEURDGFDVWSXUVXDQWWRLWVVHFWLRQ F SHUPLWDQGEURDGFDVWHGE\WKHIRUHLJQVWDWLRQ
$FFRUGLQJO\DQ\SURJUDPPLQJDJUHHPHQWZLWKDVHFWLRQ F KROGHUZLOOEHVXEMHFWWRWKHIRUHLJQ
VSRQVRUVKLSGLVFORVXUHLIPDWHULDODLUHGRQWKHIRUHLJQVWDWLRQKDVEHHQVSRQVRUHGSDLGIRURUIXUQLVKHG
IRUIUHHDVDQLQGXFHPHQWWRDLUE\DIRUHLJQJRYHUQPHQWDOHQWLW\8QGHUWKHUXOHVZHDGRSWKHUHLQD
VHFWLRQ F SHUPLWKROGHUPXVWHQVXUHWKDWWKHIRUHLJQVWDWLRQZLOOEURDGFDVWWKHGLVFORVXUHDORQJZLWK
WKHSURJUDPPLQJSURYLGHGXQGHULWVVHFWLRQ F SHUPLW:HILQGWKDWWUHDWLQJ86OLFHQVHGEURDGFDVW
VWDWLRQOLFHQVHHVDQGVHFWLRQ F SHUPLWWHHVLQWKHVDPHPDQQHUZLWKUHVSHFWWRIRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJZRXOGVHUYHWKHSXEOLFLQWHUHVWDQGFRXOGDYRLGFUHDWLQJDSRWHQWLDOORRSKROHLQ
RXUUHJXODWRU\IUDPHZRUNZLWKUHVSHFWWRWKHLGHQWLILFDWLRQRIIRUHLJQJRYHUQPHQWSURYLGHG
SURJUDPPLQJ

7KH&RPPLVVLRQUHFHLYHGQRFRPPHQWRQLWVWHQWDWLYHFRQFOXVLRQUHJDUGLQJ
SURJUDPPLQJSURYLGHGSXUVXDQWWRVHFWLRQ F SHUPLWVLQFOXGLQJUHJDUGLQJZKHWKHUDQ\DVSHFWRIWKH
IRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWVVKRXOGEHPRGLILHGIRUVHFWLRQ F SHUPLWKROGHUV:H
WKHUHIRUHILQGQRUHDVRQWRGHSDUWIURPRXUWHQWDWLYHFRQFOXVLRQLQWKLVUHJDUGDQGILQGWKDWWKHIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVZLOODSSO\WRDQ\SURJUDPPLQJEURDGFDVWSXUVXDQWWRDVHFWLRQ F 
SHUPLW:HQRWHKRZHYHUWKDWWKHVHFWLRQ F SHUPLWKROGHUVDUHQRWUHTXLUHGWRPDLQWDLQDQRQOLQH
SXEOLFLQVSHFWLRQILOH$FFRUGLQJO\DVHFWLRQ F SHUPLWKROGHUVKDOOSODFHFRSLHVRIWKHGLVFORVXUHV
UHTXLUHGDORQJZLWKWKHQDPHRIWKHSURJUDPWRZKLFKWKHGLVFORVXUHVZHUHDSSHQGHGLQWKH,QWHUQDWLRQDO
%XUHDX¶VSXEOLFILOLQJ6\VWHP ,%)6 XQGHUWKHUHOHYDQW,%)6VHFWLRQ F SHUPLWILOH7KHILOLQJPXVW
VWDWHWKHGDWHDQGWLPHWKHSURJUDPDLUHG,QWKHFDVHRIUHSHDWDLULQJVRIWKHSURJUDPWKRVHDGGLWLRQDO
GDWHVDQGWLPHVVKRXOGDOVREHLQFOXGHG:KHUHDQDXUDODQQRXQFHPHQWZDVPDGHLWVFRQWHQWVPXVWEH
UHGXFHGWRZULWLQJDQGSODFHGLQWKH,%)6LQWKHVDPHPDQQHU
*

)LUVW$PHQGPHQW&RQVLGHUDWLRQV


&RQVLVWHQWZLWKWKHNPRMZHILQGWKDWWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZH
DGRSWWRGD\FRPSRUWZLWKWKHVWULFWXUHVRIWKH)LUVW$PHQGPHQWWRWKH&RQVWLWXWLRQHYHQXQGHUWKH
KLJKHVWOHYHORIVFUXWLQ\$VGLVFXVVHGDERYHDQGDWOHQJWKLQWKHNPRMWKHJRYHUQPHQWKDVD
FRPSHOOLQJLQWHUHVWLQHQVXULQJWKDWWKHSXEOLFLVDZDUHRIZKHQDSDUW\KDVVSRQVRUHGFRQWHQWRQD
EURDGFDVWVWDWLRQ:HILQGWKDWLQWHUHVWLVHYHQPRUHLPSRUWDQWZKHQDIRUHLJQJRYHUQPHQWDOHQWLW\LV



Wrather–Alvarez Broadcasting, Inc. v. F.C.C.)G '&&LU See also 5HPRWH&RQWURO
%RUGHU6WDWLRQV+HDULQJEHIRUHWKH&RPPRQ0HUFKDQW0DULQH5DGLRDQG)LVKHULHVDWG&RQJ  
6WDWHPHQWRI&%-ROOLIIH&KLHI(QJLQHHU)HGHUDO5DGLR&RPPLVVLRQ 
IWSIWSIFFJRYSXE%XUHDXV26(&OLEUDU\OHJLVODWLYHBKLVWRULHVSGI6HFWLRQ F SHUPLWDSSOLFDWLRQVDUH
VXEMHFWWRWKHUHTXLUHPHQWVRIVHFWLRQ DSSOLFDEOHWRDSSOLFDWLRQVIRU86VWDWLRQOLFHQVHV 86& G 


NPRM)&&5FGDWSDUDV$VZHVWDWHGLQWKHNPRMWKH&RPPLVVLRQ¶VDSSOLFDWLRQRI
VHFWLRQIRURYHUHLJKW\\HDUVDVZHOODV&RQJUHVV¶VDPHQGPHQWVWKHUHWRZKLFKIXUWKHUVWUHQJWKHQHGWKH
VWDWXWRU\SURYLVLRQGHPRQVWUDWHDFRPSHOOLQJJRYHUQPHQWDOLQWHUHVWLQDFFXUDWHVSRQVRUVKLSLGHQWLILFDWLRQ$VVHW
IRUWKLQWKHNPRMFRPSOHWHDQGDFFXUDWHGLVFORVXUHUHJDUGLQJWKHVRXUFHRISURJUDPPLQJLVFULWLFDOWRDOORZLQJ
DXGLHQFHVWRGHWHUPLQHWKHUHOLDELOLW\DQGFUHGLELOLW\RIWKHLQIRUPDWLRQWKH\UHFHLYH:HFRQVLGHUVXFKWUDQVSDUHQF\
WREHDFULWLFDOSDUWRIEURDGFDVWHUV¶SXEOLFLQWHUHVWREOLJDWLRQWRXVHWKHDLUZDYHVZLWKZKLFKWKH\DUHHQWUXVWHGWR
EHQHILWWKHLUORFDOFRPPXQLWLHV7KXVUDWKHUWKDQDEULGJLQJEURDGFDVWHUV¶IUHHGRPRIVSHHFKULJKWVGLVFORVXUHRI
VSRQVRUVKLSSURPRWHV)LUVW$PHQGPHQWDQG&RPPXQLFDWLRQV$FWJRDOVE\HQKDQFLQJYLHZHUV¶DELOLW\WRDVVHVVWKH
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LQYROYHGLQWKHVSRQVRUVKLSRIWKHSURJUDPPLQJPDWHULDODQGWKDWWUDQVSDUHQF\WR$PHULFDQDXGLHQFHVDV
WRWKHVSRQVRUVKLSRIVXFKSURJUDPPLQJLVDFRPSHOOLQJLQWHUHVW+DYLQJQDUURZHGWKHUXOHVHYHQ
IXUWKHUWKDQLQLWLDOO\SURSRVHGZHILQGWKHILQDOUXOHVWREH³QDUURZO\WDLORUHG´WRIXOILOOD³FRPSHOOLQJ´
JRYHUQPHQWLQWHUHVWXVLQJWKH³OHDVWUHVWULFWLYHPHDQV´WRVHUYHWKDWJRDO7KDWEHLQJVDLGFRQVLVWHQW
ZLWKWKHNPRM’sIXUWKHUWHQWDWLYHFRQFOXVLRQZHEHOLHYHWKHGLVFORVXUHUHTXLUHPHQWZHDGRSWWRGD\ZLOO
EHHYDOXDWHGXQGHUDOHVVUHVWULFWLYHLQWHUPHGLDWHVFUXWLQ\VWDQGDUGDSSOLHGWRFRQWHQWQHXWUDOUHVWULFWLRQV
RQEURDGFDVWHUVDQGWKXVZLOOEHXSKHOGLIQDUURZO\WDLORUHGWRDFKLHYHDVXEVWDQWLDOJRYHUQPHQW
LQWHUHVW0RUHRYHUEHFDXVHWKHGLVFORVXUHUHTXLUHPHQWLVFRQWHQWQHXWUDO²WKDWLVLWGRHVQRWEDQDQ\
W\SHRIVSHHFKEXWPHUHO\UHTXLUHVIDFWXDOGLVFORVXUHRIWKHVRXUFHRIFHUWDLQRISURJUDPPLQJ²ZH
EHOLHYHWKDWWKHUXOHVFRPSO\ZLWKWKH)LUVW$PHQGPHQWDVWKH\DUHQDUURZO\WDLORUHGWRDFKLHYHD
VXEVWDQWLDOJRYHUQPHQWLQWHUHVW7KXVZHILQGWKDWUHJDUGOHVVRIWKHOHYHORIVFUXWLQ\DSSOLHGRXU
IRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVVDWLVI\WKH)LUVW$PHQGPHQW

,QDGGLWLRQZHKDYHVLJQLILFDQWO\QDUURZHGWKHVFRSHRIWKHSURJUDPPLQJFRYHUHGE\
WRGD\¶VUXOHDQGPLQLPL]HGERWKWKHDPRXQWRIVSHHFKSRWHQWLDOO\DIIHFWHGDQGWKHFRPSOLDQFHEXUGHQV
SODFHGRQEURDGFDVWOLFHQVHHVWRIRFXVRQWKHFRQWH[WLQZKLFKWKHUHFRUGVKRZVWKHUHDUHVLJQLILFDQW
WUDQVSDUHQF\FRQFHUQV$VGLVFXVVHGDERYHWKHGLVFORVXUHZLOOQRZEHUHTXLUHGRQO\IRUSURJUDPPLQJ
&RQWLQXHGIURPSUHYLRXVSDJH 

VXEVWDQFHDQGYDOXHRIIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJWKXVSURPRWLQJDQLQIRUPHGSXEOLFDQG
LPSURYLQJWKHTXDOLW\RISXEOLFGLVFRXUVH


NPRM)&&5FGDWSDUD:HQRWHWKDW&RQJUHVVKDVUHFRJQL]HGWKHFULWLFDOLPSRUWDQFHRI
DFFXUDF\DQGWUDQVSDUHQF\ZLWKUHJDUGWRIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJLQDQXPEHURIFRQWH[WV
LQFOXGLQJE\LWVUHFHQWDFWLRQH[WHQGLQJWKHQDWLRQDOVHFXULW\FRQFHUQVXQGHUO\LQJ)$5$WRUHTXLUHWKH&RPPLVVLRQ
WRSURYLGHDQQXDOUHSRUWVRQ86EDVHGIRUHLJQPHGLDRXWOHWVGHILQHGE\UHIHUHQFHWR)$5$¶VIRUHLJQDJHQW
GHILQLWLRQVDLULQJSURJUDPPLQJLQWKH8QLWHG6WDWHVSee86&)XUWKHUDVH[SODLQHGLQWKHNPRM,
IRUHLJQJRYHUQPHQWVLQFUHDVLQJO\DUHPDNLQJXVHRI86DLUZDYHVWRSURPRWHWKHLUSROLFLHVDQGYLHZSRLQWVWRWKH
$PHULFDQSXEOLFWKHUHE\PDNLQJWKHJRYHUQPHQW¶VLQWHUHVWLQDFFXUDF\DQGWUDQVSDUHQF\UHJDUGLQJEURDGFDVWRI
IRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJHYHQPRUHFRPSHOOLQJNPRM)&&5FGDWSDUD



NPRM)&&5FGDWSDUD FLWLQJU.S. v. Playboy Entertainment Group, Inc86
 



See FCC v. League of Women Voters, 86   LQYDOLGDWLQJXQGHUWKH)LUVW$PHQGPHQWD
VWDWXWHIRUELGGLQJDQ\QRQFRPPHUFLDOHGXFDWLRQDOVWDWLRQWKDWUHFHLYHVDJUDQWIURPWKH&RUSRUDWLRQIRU3XEOLF
%URDGFDVWLQJWR³HQJDJHLQHGLWRULDOL]LQJ´ :KLOHDFRQWHQWEDVHGUHJXODWLRQRIVSHHFKLVW\SLFDOO\VXEMHFWWRVWULFW
VFUXWLQ\WKH6XSUHPH&RXUWKDVGHVFULEHG)LUVW$PHQGPHQWUHYLHZRIEURDGFDVWUHJXODWLRQDV³OHVVULJRURXV´WKDQ
LQRWKHUFRQWH[WVEDVHGRQWKHVSHFWUXPVFDUFLW\UDWLRQDOHSee Turner Broadcasting System Inc. v. FCC, 86
   FLWLQJ Red Lion Broadcasting Co. v. FCC, 86  see also League of
Women Voters, 86DW ³RXUFDVHVKDYHWDXJKWWKDWJLYHQVSHFWUXPVFDUFLW\WKRVHZKRDUHJUDQWHGD
OLFHQVHWREURDGFDVWPXVWVHUYHLQDVHQVHDVILGXFLDULHVIRUWKHSXEOLFE\SUHVHQWLQJµWKRVHYLHZVDQGYRLFHVZKLFK
DUHUHSUHVHQWDWLYHRI>WKHLU@FRPPXQLW\DQGZKLFKZRXOGRWKHUZLVHE\QHFHVVLW\EHEDUUHGIURPWKHDLUZDYHV´ 
TXRWLQJRed Lion86DW $VQRWHGLQWKHNPRMKRZHYHUVRPHMXGJHVKDYHTXHVWLRQHGWKHYDOLGLW\RI
WKHVFDUFLW\GRFWULQHDVMXVWLILFDWLRQIRUOHVVULJRURXV)LUVW$PHQGPHQWVFUXWLQ\RIFRQWHQWEDVHGUHJXODWLRQRI
EURDGFDVWHUVCf. FCC v. Fox Television Stations, Inc., 86   7KRPDV-FRQFXUULQJ 
TXHVWLRQLQJWKHYDOLGLW\RIRed Lion 


See, e.g., Sorrell v. IMS Health86  3XUVXDQWWRWKHVDPHDQDO\VLVVHWIRUWKLQWKH
NPRMUHJDUGLQJRXUSURSRVHGUXOHVZHILQGLWLVOLNHO\WKDWWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWVZH
DGRSWKHUHLQDUHFRQWHQWQHXWUDODQGWKHUHIRUHZRXOGQRWEHVXEMHFWWRVWULFWVFUXWLQ\7KHGLVFORVXUHUHTXLUHPHQWV
GRQRWDFWDVDFRPSOHWHEDQRQIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJQRUSURKLELWSDUWLFLSDWLRQLQSXEOLF
GLVFXVVLRQUDWKHUWKHUXOHVPHUHO\UHTXLUHDIDFWXDOVWDWHPHQWUHJDUGLQJWKHVSRQVRURIWKHSURJUDPPLQJSee
Virginia Pharmacy Bd v. Virginia Citizens Consumer Council, Inc.,86   GHILQLQJ³FRQWHQW
QHXWUDO´VSHHFKUHJXODWLRQVDV³WKRVHWKDWDUHMXVWLILHGZLWKRXWUHIHUHQFHWRWKHFRQWHQWRIWKHUHJXODWHGVSHHFK 


Supra6HFWLRQV,,,%&
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

DLUHGSXUVXDQWWRDOHDVHRIDLUWLPHLIGLUHFWO\RULQGLUHFWO\SURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\
%\IRFXVLQJRXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVRQOHDVHGSURJUDPPLQJZHH[FOXGHIURP
FRYHUDJHSURJUDPPLQJWKDWGRHVQRWUDLVHWKHVDPHOHYHORIWUDQVSDUHQF\FRQFHUQVDQGDVLJQLILFDQW
QXPEHURIEURDGFDVWVWDWLRQVWKDWGRQRWHQJDJHLQVXFKOHDVLQJDJUHHPHQWVDQGYLUWXDOO\DOOQRQ
FRPPHUFLDOHGXFDWLRQDOEURDGFDVWHUVZKLFKUDUHO\OHDVHWLPHWRWKLUGSDUWLHVLQWKHPDQQHUGLVFXVVHG

$GGLWLRQDOO\EDVHGRQFRPPHQWVLQWKHUHFRUGZHKDYHFODULILHGDERYHKRZEURDGFDVW
VWDWLRQVFDQFRPSO\ZLWKWKHQDUURZHGVFRSHRIWKHUXOHVWRHQVXUHWKDWWKH\DUHQRPRUHEXUGHQVRPHWKDQ
QHFHVVDU\WRVHUYHWKHYLWDOQHHGIRUWUDQVSDUHQF\DERXWZKRLVDWWHPSWLQJWRLQIOXHQFHYLHZHUV)RU
H[DPSOHZHKDYHDGRSWHGWKHFRPPHQWHUV¶VXJJHVWLRQWKDWLIWKHSURJUDPPLQJDOUHDG\FRQWDLQVDQ
DSSURSULDWHGLVFORVXUHSXUVXDQWWR)$5$WKDWFRQYH\VWKHVDPHLQIRUPDWLRQUHTXLUHGE\RXUUXOHVDQG
WKDWLVDLUHGZLWKDWOHDVWWKHVDPHIUHTXHQF\WKHQWKHVWDWLRQQHHGQRWDSSO\DQDGGLWLRQDOGLVFORVXUH

8OWLPDWHO\WKHUXOHVZHDGRSWWRGD\DUHDPLQLPDOH[WHQVLRQRIWKHORQJVWDQGLQJ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVUHTXLUHGE\VHFWLRQRIRXUUXOHVDQGZHOOZLWKLQWKHDXWKRULW\
JUDQWHGXQGHUVHFWLRQRIWKH$FW6LPLODUO\ZHEHOLHYHRXUUXOHVDUHFRQVLVWHQWZLWKDQGQRW
GXSOLFDWLYHRIWKHHTXDOO\ORQJVWDQGLQJODEHOLQJUHTXLUHPHQWFRQWDLQHGLQ)$5$$VVXFKZHILQGWKDW
WKHPRGLILFDWLRQRIWKHVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZHDGRSWKHUHLQLVHQWLUHO\FRQVLVWHQWZLWKWKH
H[LVWLQJVWDWXWHVDQGSUHFHGHQWLQWKLVDUHDDQGFRPSOLHVZLWKWKH)LUVW$PHQGPHQW

%URDGFDVWHUVKDYHVWDWHGWKDWIRFXVLQJRXUUXOHVRQWKHW\SHRISURJUDPPLQJVXEMHFWWR
)$5$GLVFORVXUHVDQGH[HPSWLQJLQFRQVHTXHQWLDOSURJUDPPLQJ³ZRXOGDSSURSULDWHO\IRFXVWKH
&RPPLVVLRQ¶VUXOHVRQIRUHLJQSURSDJDQGDUDWKHUWKDQWKHEURDGDUUD\RIEURDGFDVWFRQWHQWWKDWUDLVHGD
KRVWRIFRQFHUQVLQFOXGLQJ)LUVW$PHQGPHQWLVVXHVIRU1$%DQGRWKHUFRPPHQWHUV´)R[VLPLODUO\
VWDWHVWKDWWKHUXOHVVKRXOGDSSO\WRORQJHUSURJUDPPLQJSURYLGHGE\D)$5$UHJLVWUDQWDQGDLUHG
SXUVXDQWWRDOHDVHDJUHHPHQW1$%EDVHGLWVSUHYLRXVFODLPWKDWWKHUXOHVZRXOGQRWZLWKVWDQGHLWKHU
LQWHUPHGLDWHRUVWULFWVFUXWLQ\RQWKHDVVHUWLRQWKDWWKH\DUHGXSOLFDWLYHRI)$5$REOLJDWLRQVDQGWKXVIDLO
WRVHUYHDFRPSHOOLQJRUVXEVWDQWLDOJRYHUQPHQWLQWHUHVW$VZHKDYHGLVFXVVHGDERYHRXUIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHVDSSO\WRHQWLWLHVDQGSURJUDPPLQJQRWQHFHVVDULO\FRYHUHGE\)$5$
EHFDXVHWKH\LPSRVHREOLJDWLRQVGLUHFWO\RQEURDGFDVWHUVDQGWKHLUSURJUDPPLQJVXSSOLHUV)XUWKHUWKH
UXOHVZHDGRSWKHUHLQSURPRWHJUHDWHUWUDQVSDUHQF\E\UHTXLULQJLGHQWLILFDWLRQRIWKHVSHFLILFIRUHLJQ
JRYHUQPHQWDWWHPSWLQJWRLQIOXHQFH$PHULFDQYLHZHUVUDWKHUWKDQUHIHUULQJYLHZHUVWRDJRYHUQPHQW




Supra6HFWLRQ,,,%



SupraSDUDDQGQRWHDQGDFFRPSDQ\LQJWH[W GLVFXVVLQJOLPLWDWLRQVRQFRQVLGHUDWLRQWKDWQRQFRPPHUFLDO
HGXFDWLRQDOUDGLRDQGWHOHYLVLRQVWDWLRQVPD\UHFHLYHLQH[FKDQJHIRUDLULQJSURJUDPVSURGXFHGE\RUDWWKHH[SHQVH
RIRUIXUQLVKHGE\SHUVRQVRWKHUWKDQWKHOLFHQVHH see also135FRPPHQWVDW


SupraSDUD



$VWKH&RPPLVVLRQKDVQRWHGSUHYLRXVO\VHFWLRQ H RIWKH$FWGLUHFWVWKH&RPPLVVLRQ³WRSUHVFULEH
DSSURSULDWHUXOHVDQGUHJXODWLRQVWRFDUU\RXWWKHSURYLVLRQVRIWKLVVHFWLRQ´86& H $VGLVFXVVHGLQ
GHWDLOLQWKHNPRMWKH&RPPLVVLRQKDVUHSHDWHGO\XVHGLWVDXWKRULW\XQGHUVHFWLRQWRDGGUHVVHYROYLQJ
FRQFHUQVDERXWXQGLVFORVHGSURJUDPVSRQVRUVKLSDVWKH\DULVHNPRM)&&5FGDWSDUDV
%HFDXVHWKHUXOHZHDGRSWWRGD\IROORZVLQWKHVDPHYHLQZHILQGZHKDYHDPSOHVWDWXWRU\DXWKRULW\IRURXUDFWLRQ


1$%Ex Parte/HWWHUDW



)R[Ex Parte/HWWHUDW



1$%&RPPHQWVDWSee also1$%5HSO\DW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

ZHEVLWHWRUHYLHZ)RUWKHVHUHDVRQVZHFRQFOXGHWKDWRXUPRGLILHGIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHVFRPSO\ZLWKWKH)LUVW$PHQGPHQW
+

&RVW%HQHILW$QDO\VLV


7KHNPRMVRXJKWFRPPHQWRQWKHEHQHILWVDQGFRVWVDVVRFLDWHGZLWKDGRSWLQJIRUHLJQ
VSRQVRUVKLSLGHQWLILFDWLRQUXOHV7KHNPRMDOVRUHTXHVWHGVSHFLILFGDWDDQGDQDO\VLVLQVXSSRUWRIDQ\
FODLPHGFRVWVDQGEHQHILWV1RFRPPHQWHUSURYLGHGTXDQWLILHGFDOFXODWLRQVRIWKHEHQHILWVRUFRVWVRIWKH
SURSRVHGUXOHV1HYHUWKHOHVVZHILQGWKDWE\OLPLWLQJWKHSURSRVHGUXOHVWRWKHFLUFXPVWDQFHVVWDWHG
DERYHWKHFRVWVDVVRFLDWHGZLWKWKHUXOHVDUHUHGXFHGVLJQLILFDQWO\IURPWKHLQLWLDOSURSRVDO5HVHDUFK
UHYLHZHGE\&RPPLVVLRQVWDIIDOVRVXJJHVWVWKDWWKHUHDUHPHDVXUDEOHEHQHILWVWRVSRQVRUVKLS
LGHQWLILFDWLRQGLVFORVXUHV0RUHRYHUWKHODFNRIWUDQVSDUHQF\UHJDUGLQJIRUHLJQLQIOXHQFHDQGIRUHLJQ
JRYHUQPHQWVSRQVRUHGPHGLDKDVEHFRPHDPDMRUSXEOLFFRQFHUQLQFOXGLQJLQ&RQJUHVVDQGIRUWKH
8QLWHG6WDWHV'HSDUWPHQWRI6WDWH7KHSXEOLFILOLQJUHTXLUHPHQWZLOOSURYLGHGDWDRQWKHH[WHQWRI
IRUHLJQJRYHUQPHQWVSRQVRUHGSURJUDPPLQJDLULQJRQEURDGFDVWVWDWLRQV7KHUHIRUHZHILQGWKDWWKH
FRVWVDVVRFLDWHGZLWKDGRSWLQJWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDVPRGLILHGKHUHLQGRQRW
RXWZHLJKWKHSXEOLFEHQHILWVZHKDYHLGHQWLILHGUHJDUGLQJWUDQVSDUHQF\RIWKHVRXUFHRISURJUDPPLQJ
KHDUGRUYLHZHGE\WKH$PHULFDQSXEOLF
,9

352&('85$/0$77(56


Regulatory Flexibility Act$VUHTXLUHGE\WKH5HJXODWRU\)OH[LELOLW\$FWRI 5)$ 
DVDPHQGHGDQ,QLWLDO5HJXODWRU\)OH[LELOLW\&HUWLILFDWLRQZDVLQFRUSRUDWHGLQWRWKHNPRM3XUVXDQW




SeeVupraSDUDDQGQRWH



1$%DUJXHVWKDW³RYHUEURDG´UXOHVFRYHULQJSURJUDPPLQJVXFKDVWRXULVPDGYHUWLVLQJ³DORQJZLWKWKHIDFWWKDW
WKHSURSRVDOVDUHRQO\GLUHFWHGDWRYHUWKHDLUEURDGFDVWHUVZRXOGOLNHO\FKLOOSURWHFWHGVSHHFKDQGIDLOWREDODQFH
)LUVW$PHQGPHQWLQWHUHVWV´1$%&RPPHQWVDW$VH[SODLQHGDERYHRXUUXOHVFRPSRUWZLWKWKHUHTXLUHPHQWVRI
WKH)LUVW$PHQGPHQWSee 6HFWLRQ,,,*DERYH2XUDFWLRQWRGD\UHVSRQGVWRHYLGHQFHWKDWIRUHLJQJRYHUQPHQWDO
HQWLWLHVSXUVXDQWWROHDVHVRIDLUWLPHKDYHSURJUDPPHG86EURDGFDVWVWDWLRQVZLWKRXWDGHTXDWHGLVFORVXUHRIWKH
WUXHVSRQVRU



NPRM)&&5FGDWSDUDV



See)LVKHU$OHNVDQGU³'HPRQL]LQJWKHHQHP\WKHLQIOXHQFHRI5XVVLDQVWDWHVSRQVRUHGPHGLDRQ
$PHULFDQDXGLHQFHV´3RVW6RYLHW$IIDLUV  KWWSVGRLRUJ;
ILQGLQJWKDWGLVFORVXUHVPLWLJDWHWKHHIIHFWRIIRUHLJQJRYHUQPHQWVSRQVRUHGPHGLDRQDXGLHQFHVZLWKKLJKOHYHOVRI
SROLWLFDODZDUHQHVV See generally$PD]HHQ0LFKHOOH$DQG%DUWRV]::RMG\QVNL³7KHHIIHFWVRI
GLVFORVXUHIRUPDWRQQDWLYHDGYHUWLVLQJUHFRJQLWLRQDQGDXGLHQFHSHUFHSWLRQVRIOHJDF\DQGRQOLQHQHZVSXEOLVKHUV´
-RXUQDOLVP  KWWSVGRLRUJ:RMG\QVNL%DUWRV]:³7KH
'HFHSWLYHQHVVRI6SRQVRUHG1HZV$UWLFOHV+RZ5HDGHUV5HFRJQL]HDQG3HUFHLYH1DWLYH$GYHUWLVLQJ´$PHULFDQ
%HKDYLRUDO6FLHQWLVW  KWWSVGRLRUJ:RMG\QVNL%DUWRV]:DQG
1DWKDQLHO-(YDQV³*RLQJ1DWLYH(IIHFWVRI'LVFORVXUH3RVLWLRQDQG/DQJXDJHRQWKH5HFRJQLWLRQDQG
(YDOXDWLRQRI2QOLQH1DWLYH$GYHUWLVLQJ´-RXUQDORI$GYHUWLVLQJ  
KWWSVGRLRUJ DOOWKUHHVWXGLHVILQGLQJWKDWGLVFORVXUHVRQQDWLYHDGYHUWLVLQJ
VXFFHVVIXOO\LQIRUPDVPDOOVKDUHRIWKHDXGLHQFHWKDWWKHFRQWHQWYLHZHGLVDGYHUWLVLQJ 

Seee.g.supraQRWHSee generally8QLWHG6WDWHV'HSDUWPHQWRI6WDWH*OREDO(QJDJHPHQW&HQWHU*(&
6SHFLDO5HSRUW3LOODUVRI5XVVLD¶V'LVLQIRUPDWLRQDQG3URSDJDQGD(FRV\VWHP  KWWSVZZZVWDWHJRYZS
FRQWHQWXSORDGV3LOODUVRI5XVVLD(V'LVLQIRUPDWLRQDQG3URSDJDQGD(FRV\VWHPB
SGI


See86&7KH5)$see86&et seq.KDVEHHQDPHQGHGE\WKH6PDOO%XVLQHVV5HJXODWRU\
(QIRUFHPHQW)DLUQHVV$FWRI 6%5()$ 3XE/1R7LWOH,,6WDW  7KH6%5()$
ZDVHQDFWHGDV7LWOH,,RIWKH&RQWUDFWZLWK$PHULFD$GYDQFHPHQW$FWRI
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

WRWKH5)$WKH&RPPLVVLRQ¶V)LQDO5HJXODWRU\)OH[LELOLW\&HUWLILFDWLRQUHODWLQJWRWKLV5HSRUWDQG
2UGHULVDWWDFKHGDV$SSHQGL[%

Paperwork Reduction Act.7KLV5HSRUWDQG2UGHUFRQWDLQVSURSRVHGQHZRUUHYLVHG
LQIRUPDWLRQFROOHFWLRQUHTXLUHPHQWVVXEMHFWWRWKH3DSHUZRUN5HGXFWLRQ$FWRI3XEOLF/DZ
86& 7KHUHTXLUHPHQWVZLOOEHVXEPLWWHGWRWKH2IILFHRI0DQDJHPHQWDQG%XGJHW
20% IRUUHYLHZXQGHUVHFWLRQ G RIWKH35$20%WKHJHQHUDOSXEOLFDQGRWKHU)HGHUDO
DJHQFLHVDUHLQYLWHGWRFRPPHQWRQWKHQHZRUPRGLILHGLQIRUPDWLRQFROOHFWLRQUHTXLUHPHQWVFRQWDLQHGLQ
WKLVSURFHHGLQJ,QDGGLWLRQZHQRWHWKDWSXUVXDQWWRWKH6PDOO%XVLQHVV3DSHUZRUN5HOLHI$FWRI
3XEOLF/DZsee86& F  ZHSUHYLRXVO\VRXJKWVSHFLILFFRPPHQWRQKRZWKH
&RPPLVVLRQPLJKWIXUWKHUUHGXFHWKHLQIRUPDWLRQFROOHFWLRQEXUGHQIRUVPDOOEXVLQHVVFRQFHUQVZLWK
IHZHUWKDQHPSOR\HHV

Congressional Review Act.7KH&RPPLVVLRQKDVGHWHUPLQHGDQG$GPLQLVWUDWRURIWKH
2IILFHRI,QIRUPDWLRQDQG5HJXODWRU\$IIDLUV2IILFHRI0DQDJHPHQWDQG%XGJHWFRQFXUVWKDWWKLVUXOH
LV³QRQPDMRU´XQGHUWKH&RQJUHVVLRQDO5HYLHZ$FW86&  7KH&RPPLVVLRQZLOOVHQGD
FRS\RIWKLV5HSRUW 2UGHUWR&RQJUHVVDQGWKH*RYHUQPHQW$FFRXQWDELOLW\2IILFHSXUVXDQWWR86&
 D  $ 7KH&RPPLVVLRQZLOOVHQGDFRS\RIWKLV5HSRUWDQG2UGHUWR&RQJUHVVDQGWKH
*RYHUQPHQW$FFRXQWDELOLW\2IILFHSXUVXDQWWR86& D  $ 
9

25'(5,1*&/$86(6


$FFRUGLQJO\,7,625'(5('WKDWSXUVXDQWWRWKHDXWKRULW\IRXQGLQVHFWLRQV
 L  M  U  F DQGRIWKH&RPPXQLFDWLRQV$FW86& L 
 M  U  F DQGWKLV5HSRUWDQG2UGHU,6$'237('DQGVKDOOEHHIIHFWLYH
GD\VDIWHUSXEOLFDWLRQLQWKH)HGHUDO5HJLVWHU


,7,6)857+(525'(5('WKDW3DUWRIWKH&RPPLVVLRQ¶V5XOHV,6$0(1'('
DVVHWIRUWKLQ$SSHQGL[$7KHUXOHFKDQJHVWRVHFWLRQDGRSWHGKHUHLQFRQWDLQQHZRUPRGLILHG
LQIRUPDWLRQFROOHFWLRQUHTXLUHPHQWVVXEMHFWWR20%UHYLHZXQGHUWKH3DSHUZRUN5HGXFWLRQ$FW7KH
&RPPLVVLRQGLUHFWVWKH0HGLD%XUHDXWRDQQRXQFHWKHHIIHFWLYHGDWHIRUWKRVHLQIRUPDWLRQFROOHFWLRQVLQ
DGRFXPHQWSXEOLVKHGLQWKH)HGHUDO5HJLVWHUDIWHUWKHFRPSOHWLRQRI20%UHYLHZDQGGLUHFWVWKH0HGLD
%XUHDXWRFDXVHVHFWLRQWREHUHYLVHGDFFRUGLQJO\

,7,6)857+(525'(5('WKDWWKH&RPPLVVLRQ¶V&RQVXPHUDQG*RYHUQPHQWDO
$IIDLUV%XUHDX5HIHUHQFH,QIRUPDWLRQ&HQWHU6+$//6(1'DFRS\RIWKLV5HSRUWDQG2UGHULQFOXGLQJ
WKH)LQDO5HJXODWRU\)OH[LELOLW\$QDO\VLVWRWKH&KLHI&RXQVHOIRU$GYRFDF\RIWKH6PDOO%XVLQHVV
$GPLQLVWUDWLRQ

,7,6)857+(525'(5('WKDWWKH&RPPLVVLRQ6+$//6(1'DFRS\RIWKLV
5HSRUWDQG2UGHULQDUHSRUWWREHVHQWWR&RQJUHVVDQGWKH*RYHUQPHQW$FFRXQWDELOLW\2IILFHSXUVXDQW
WRWKH&RQJUHVVLRQDO5HYLHZ$FWVHH86& D  $ 


















)('(5$/&20081,&$7,216&200,66,21
















0DUOHQH+'RUWFK
6HFUHWDU\




See86&
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

$33(1',;$

)LQDO5XOHV

3DUWRI7LWOHRIWKH86&RGHRI)HGHUDO5HJXODWLRQVLVDPHQGHGWRUHDGDVIROORZV

3$57±5$',2%52$'&$676(59,&(

 7KH$XWKRULW\FLWDWLRQIRU3DUWFRQWLQXHVWRUHDGDVIROORZV$87+25,7<86&

 ,QDGGSDUDJUDSK M WRUHDGDVIROORZV

M  :KHUHWKHPDWHULDOEURDGFDVWFRQVLVWHQWZLWKVHFWLRQ D RU G DERYHKDVEHHQDLUHGSXUVXDQWWR
WKHOHDVHRIWLPHRQWKHVWDWLRQDQGKDVEHHQSURYLGHGE\DIRUHLJQJRYHUQPHQWDOHQWLW\WKH
VWDWLRQDWWKHWLPHRIWKHEURDGFDVWVKDOOLQFOXGHWKHIROORZLQJGLVFORVXUH
7KH>IROORZLQJSUHFHGLQJ@SURJUDPPLQJZDV>VSRQVRUHGSDLGIRURUIXUQLVKHG@HLWKHULQ
ZKROHRULQSDUWE\>QDPHRIIRUHLJQJRYHUQPHQWDOHQWLW\@RQEHKDOIRI>QDPHRIIRUHLJQ
FRXQWU\@
,IWKHPDWHULDOEURDGFDVWFRQWDLQVD³FRQVSLFXRXVVWDWHPHQW´SXUVXDQWWRWKH)RUHLJQ$JHQWV
5HJLVWUDWLRQ$FWRI 86& E VXFKFRQVSLFXRXVVWDWHPHQWZLOOVXIILFHIRU
SXUSRVHVRIWKLVUXOHLIWKHFRQVSLFXRXVVWDWHPHQWDOVRFRQWDLQVDGLVFORVXUHDERXWWKHIRUHLJQ
FRXQWU\DVVRFLDWHGZLWKWKHLQGLYLGXDOHQWLW\WKDWKDVVSRQVRUHGSDLGIRURUIXUQLVKHGWKH
PDWHULDOEHLQJEURDGFDVW
  7KHWHUP³IRUHLJQJRYHUQPHQWDOHQWLW\´VKDOOLQFOXGHJRYHUQPHQWVRIIRUHLJQFRXQWULHV
IRUHLJQSROLWLFDOSDUWLHVDJHQWVRIIRUHLJQSULQFLSDOVDQG8QLWHG6WDWHVEDVHGIRUHLJQ
PHGLDRXWOHWV
L 7KHWHUP³JRYHUQPHQWRIDIRUHLJQFRXQWU\´KDVWKHPHDQLQJJLYHQVXFKWHUPLQ
WKH)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWRI 86& H 
LL 7KHWHUP³IRUHLJQSROLWLFDOSDUW\´KDVWKHPHDQLQJJLYHQVXFKWHUPLQWKH
)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWRI 86& I 
LLL 7KHWHUP³DJHQWRIDIRUHLJQSULQFLSDO´KDVWKHPHDQLQJJLYHQVXFKWHUPLQWKH
)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWRI 86& F DQGZKRLV
UHJLVWHUHGDVVXFKZLWKWKH'HSDUWPHQWRI-XVWLFHDQGZKRVH³IRUHLJQSULQFLSDO´
LVD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´D³IRUHLJQSROLWLFDOSDUW\´RUGLUHFWO\RU
LQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHGRU
VXEVLGL]HGE\D³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUD³IRUHLJQSROLWLFDOSDUW\´
DVGHILQHGDERYHLQVXEVHFWLRQ M  L DQGLLDQGWKDWLVDFWLQJLQLWV
FDSDFLW\DVDQDJHQWRIVXFK³IRUHLJQSULQFLSDO´
LY 7KHWHUP³8QLWHG6WDWHVEDVHGIRUHLJQPHGLDRXWOHW´KDVWKHPHDQLQJJLYHQVXFK
WHUPLQ6HFWLRQ D RIWKH&RPPXQLFDWLRQV$FWRI 86& D 
  7KHOLFHQVHHRIHDFKEURDGFDVWVWDWLRQVKDOOH[HUFLVHUHDVRQDEOHGLOLJHQFHWRDVFHUWDLQ
ZKHWKHUWKHIRUHLJQVSRQVRUVKLSGLVFORVXUHUHTXLUHPHQWVDSSO\DWWKHWLPHRIWKHOHDVH
DJUHHPHQWDQGDWDQ\UHQHZDOWKHUHRILQFOXGLQJ
L ,QIRUPLQJWKHOHVVHHRIWKHIRUHLJQVSRQVRUVKLSGLVFORVXUHUHTXLUHPHQWLQVHFWLRQ
M DERYH
LL ,QTXLULQJRIWKHOHVVHHZKHWKHUWKHOHVVHHIDOOVLQWRDQ\RIWKHFDWHJRULHVWKDW
TXDOLI\WKHOHVVHHDVDIRUHLJQJRYHUQPHQWDOHQWLW\
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LLL ,QTXLULQJRIWKHOHVVHHZKHWKHUWKHOHVVHHNQRZVLIDQ\RQHLQYROYHGLQWKH
SURGXFWLRQRUGLVWULEXWLRQRIWKHSURJUDPPLQJWKDWZLOOEHDLUHGSXUVXDQWWRWKH
OHDVHDJUHHPHQWRUDVXEOHDVHTXDOLILHVDVDIRUHLJQJRYHUQPHQWDOHQWLW\DQG
KDVSURYLGHGVRPHW\SHRILQGXFHPHQWWRDLUWKHSURJUDPPLQJ
LY ,QGHSHQGHQWO\FRQILUPLQJWKHOHVVHH¶VVWDWXVE\FRQVXOWLQJWKH'HSDUWPHQWRI
-XVWLFH¶V)$5$ZHEVLWHDQGWKH&RPPLVVLRQ¶VVHPLDQQXDO86EDVHGIRUHLJQ
PHGLDRXWOHWVUHSRUWVLIWKHOHVVHHVWDWHVWKDWLWGRHVQRWIDOOZLWKLQWKHGHILQLWLRQ
RI³IRUHLJQJRYHUQPHQWDOHQWLW\´DQGWKDWWKHUHLVQRVHSDUDWHQHHGIRUD
GLVFORVXUHEHFDXVHQRRQHIXUWKHUEDFNLQWKHFKDLQRISURGXFLQJWUDQVPLWWLQJWKH
SURJUDPPLQJIDOOVZLWKLQWKHGHILQLWLRQRI³IRUHLJQJRYHUQPHQWDOHQWLW\´DQGKDV
SURYLGHGDQLQGXFHPHQWWRDLUWKHSURJUDPPLQJDQG
Y 0HPRULDOL]LQJWKHDERYHOLVWHGLQTXLULHVWRWUDFNFRPSOLDQFHWKHUHZLWKDQG
UHWDLQLQJVXFKGRFXPHQWDWLRQLQWKHOLFHQVHH¶VUHFRUGVIRUHLWKHUWKHUHPDLQGHURI
WKHWKHQFXUUHQWOLFHQVHWHUPRURQH\HDUZKLFKHYHULVORQJHUVRDVWRUHVSRQGWR
DQ\IXWXUH&RPPLVVLRQLQTXLU\
  ,QWKHFDVHRIDQ\YLGHRSURJUDPPLQJWKHIRUHLJQJRYHUQPHQWDOHQWLW\DQGWKHFRXQWU\
UHSUHVHQWHGVKDOOEHLGHQWLILHGZLWKOHWWHUVHTXDOWRRUJUHDWHUWKDQIRXUSHUFHQWRIWKH
YHUWLFDOSLFWXUHKHLJKWWKDWDLUIRUQRWOHVVWKDQIRXUVHFRQGV
  $WDPLQLPXPWKHUHTXLUHGDQQRXQFHPHQWVKDOOEHPDGHDWERWKWKHEHJLQQLQJDQG
FRQFOXVLRQRIWKHSURJUDPPLQJ)RUSURJUDPPLQJRIJUHDWHUWKDQVL[W\PLQXWHVLQ
GXUDWLRQDQDQQRXQFHPHQWVKDOOEHPDGHDWUHJXODULQWHUYDOVGXULQJWKHEURDGFDVWEXWQR
OHVVIUHTXHQWO\WKDQRQFHHYHU\VL[W\PLQXWHV
  :KHUHWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJLVRWKHUWKDQ(QJOLVKWKHGLVFORVXUH
VWDWHPHQWVKDOOEHPDGHLQWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJ,IWKH
SURJUDPPLQJFRQWDLQVD³FRQVSLFXRXVVWDWHPHQW´SXUVXDQWWRWKH)RUHLJQ$JHQWV
5HJLVWUDWLRQ$FWRI 86& E DQGVXFKFRQVSLFXRXVVWDWHPHQWLVLQD
ODQJXDJHRWKHUWKDQ(QJOLVKVRDVWRFRQIRUPWRWKH)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWRI
 86&HWVHT DQDGGLWLRQDOGLVFORVXUHLQ(QJOLVKLVQRWQHHGHG
  $VWDWLRQVKDOOSODFHFRSLHVRIWKHGLVFORVXUHVUHTXLUHGE\SDUDJUDSK M DQGWKHQDPHRI
WKHSURJUDPWRZKLFKWKHGLVFORVXUHVZHUHDSSHQGHGLQLWVRQOLQHSXEOLFLQVSHFWLRQILOHRQ
DTXDUWHUO\EDVLVLQDVWDQGDORQHIROGHUPDUNHGDV³)RUHLJQ*RYHUQPHQW3URYLGHG
3URJUDPPLQJ'LVFORVXUHV´7KHILOLQJPXVWVWDWHWKHGDWHDQGWLPHWKHSURJUDPDLUHG,Q
WKHFDVHRIUHSHDWDLULQJVRIWKHSURJUDPWKRVHDGGLWLRQDOGDWHVDQGWLPHVVKRXOGDOVREH
LQFOXGHG:KHUHDQDXUDODQQRXQFHPHQWZDVPDGHLWVFRQWHQWVPXVWEHUHGXFHGWR
ZULWLQJDQGSODFHGLQWKHRQOLQHSXEOLFLQVSHFWLRQILOHLQWKHVDPHPDQQHU
N  7KHUHTXLUHPHQWVLQSDUDJUDSK M RIWKLVVHFWLRQVKDOODSSO\WRSURJUDPVSHUPLWWHGWREH
GHOLYHUHGWRIRUHLJQEURDGFDVWVWDWLRQVXQGHUDQDXWKRUL]DWLRQSXUVXDQWWRWKHVHFWLRQ F RIWKH
&RPPXQLFDWLRQV$FWRI 86& F LIDQ\SDUWRIWKHPDWHULDOKDVEHHQVSRQVRUHG
SDLGIRURUIXUQLVKHGIRUIUHHDVDQLQGXFHPHQWWRDLURQWKHIRUHLJQVWDWLRQE\DIRUHLJQ
JRYHUQPHQWDOHQWLW\$VHFWLRQ F SHUPLWKROGHUVKDOOSODFHFRSLHVRIWKHGLVFORVXUHVUHTXLUHG
DORQJZLWKWKHQDPHRIWKHSURJUDPWRZKLFKWKHGLVFORVXUHVZHUHDSSHQGHGLQWKH,QWHUQDWLRQDO
%XUHDX¶VSXEOLFILOLQJ6\VWHP ,%)6 XQGHUWKHUHOHYDQW,%)6VHFWLRQ F SHUPLWILOH7KH
ILOLQJPXVWVWDWHWKHGDWHDQGWLPHWKHSURJUDPDLUHG,QWKHFDVHRIUHSHDWDLULQJVRIWKHSURJUDP
WKRVHDGGLWLRQDOGDWHVDQGWLPHVVKRXOGDOVREHLQFOXGHG:KHUHDQDXUDODQQRXQFHPHQWZDV
PDGHLWVFRQWHQWVPXVWEHUHGXFHGWRZULWLQJDQGSODFHGLQWKH,%)6LQWKHVDPHPDQQHU

O  3DUDJUDSKV M DQG N RIWKLVVHFWLRQFRQWDLQLQIRUPDWLRQFROOHFWLRQDQGUHFRUGNHHSLQJ
UHTXLUHPHQWV&RPSOLDQFHZLWKSDUDJUDSKV M DQG N RIWKLVVHFWLRQVKDOOQRWEHUHTXLUHGXQWLO
DIWHUUHYLHZE\WKH2IILFHRI0DQDJHPHQWDQG%XGJHW7KH&RPPLVVLRQZLOOSXEOLVKDGRFXPHQW
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LQWKH)HGHUDO5HJLVWHUDQQRXQFLQJFRPSOLDQFHGDWHVDQGUHPRYLQJWKLVSDUDJUDSK O 
DFFRUGLQJO\

 $GGSDUDJUDSK H  WRWRUHDGDVIROORZV
)RUHLJQVSRQVRUVKLSGLVFORVXUHV'RFXPHQWDWLRQVXIILFLHQWWRGHPRQVWUDWHWKDWWKHVWDWLRQLV
FRQWLQXLQJWRPHHWWKHUHTXLUHPHQWVVHWIRUWKDW M  
 $GGSDUDJUDSK H  WRWRUHDGDVIROORZV
)RUHLJQVSRQVRUVKLSGLVFORVXUHV'RFXPHQWDWLRQVXIILFLHQWWRGHPRQVWUDWHWKDWWKHVWDWLRQLV
FRQWLQXLQJWRPHHWWKHUHTXLUHPHQWVVHWIRUWKDW M  
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

$33(1',;%

)LQDO5HJXODWRU\)OH[LELOLW\$FW$QDO\VLV


$VUHTXLUHGE\WKH5HJXODWRU\)OH[LELOLW\$FWRIDVDPHQGHG 5)$ DQ,QLWLDO
5HJXODWRU\)OH[LELOLW\$QDO\VLV ,5)$ ZDVLQFRUSRUDWHGLQWKH1RWLFHRI3URSRVHG5XOHPDNLQJ 1350 
LQWKLVSURFHHGLQJ7KH)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ &RPPLVVLRQ VRXJKWZULWWHQSXEOLF
FRPPHQWRQWKHSURSRVDOVLQWKH1350LQFOXGLQJFRPPHQWRQWKH,5)$7KH&RPPLVVLRQUHFHLYHGQR
FRPPHQWVRQWKH,5)$7KLVSUHVHQW)LQDO5HJXODWRU\)OH[LELOLW\$QDO\VLV )5)$ FRQIRUPVWRWKH
5)$
$

1HHGIRUDQG2EMHFWLYHVRIWKH3URSRVHG5XOHV


$VVWDWHGLQWKH,5)$EURDGFDVWSURJUDPPLQJYLHZHUVDQGOLVWHQHUVGHVHUYHWRNQRZ
ZKHQDIRUHLJQJRYHUQPHQWDOHQWLW\KDVSURYLGHGSURJUDPPLQJVRWKDWWKH\FDQEHWWHUHYDOXDWHWKHYDOXH
DQGDFFXUDF\RIVXFKSURJUDPPLQJ%URDGFDVWVWDWLRQVDUHHQWUXVWHGZLWKXVLQJWKHSXEOLFDLUZDYHVWR
EHQHILWWKHLUORFDOFRPPXQLWLHVDQGWKLVREOLJDWLRQLQFOXGHVHQVXULQJWKDWDQ\IRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJLVFOHDUO\LGHQWLILHG7KHUXOHVZHDGRSWWRGD\XSGDWHRXUVSRQVRUVKLS
LGHQWLILFDWLRQUXOHVWRSURYLGHVSHFLILFJXLGDQFHRQWKHODQJXDJHDQGIUHTXHQF\RIWKHQHFHVVDU\
GLVFORVXUHVSURYLGHFODULW\DERXWKRZWRLGHQWLI\DIRUHLJQJRYHUQPHQWDOHQWLW\DQGVSHFLI\WKHVWHSV
EURDGFDVWHUVVKRXOGWDNHWRHQVXUHFRPSOLDQFHZLWKWKH³UHDVRQDEOHGLOLJHQFH´VWDQGDUGFRQWDLQHGLQ
VHFWLRQ F RIWKH&RPPXQLFDWLRQV$FWRIDVDPHQGHG $FW 

:KLOHWKHNPRMSURSRVHGWKDWWKHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVZRXOGDSSO\
LQDQ\FLUFXPVWDQFHLQZKLFKDIRUHLJQJRYHUQPHQWDOHQWLW\GLUHFWO\RULQGLUHFWO\SURYLGHGPDWHULDOIRU
EURDGFDVWRUIXUQLVKHGPDWHULDOWRDVWDWLRQIUHHRIFKDUJH RUDWQRPLQDOFRVW DVDQLQGXFHPHQWWR
EURDGFDVWVXFKPDWHULDOWKH5HSRUWDQG2UGHU 5 2 QDUURZVWKHUXOHWRDGGUHVVVSHFLILFDOO\WKRVH
FLUFXPVWDQFHVLQZKLFKDIRUHLJQJRYHUQPHQWDOHQWLW\LVSURJUDPPLQJD86EURDGFDVWVWDWLRQSXUVXDQWWR
WKHOHDVHRIDLUWLPH7KHUXOHVDGRSWHGLQWKH5 2UHTXLUHDVSHFLILFGLVFORVXUHDWWKHWLPHRIEURDGFDVW
LIPDWHULDODLUHGSXUVXDQWWRWKHOHDVHRIWLPHRQWKHVWDWLRQKDVEHHQVSRQVRUHGSDLGIRURULQWKHFDVHRI
SROLWLFDOSURJUDPPLQJRUSURJUDPPLQJLQYROYLQJDFRQWURYHUVLDOLVVXHIXUQLVKHGIRUIUHHDVDQ
LQGXFHPHQWWRDLUE\DIRUHLJQJRYHUQPHQWDOHQWLW\7KHIRFXVRQOHDVLQJDJUHHPHQWVQDUURZVWKH
DSSOLFDWLRQRIWKHGLVFORVXUHUXOHVVLJQLILFDQWO\WKHUHE\PLQLPL]LQJWKHEXUGHQRQEURDGFDVWHUVZKLOH
HQVXULQJWKDWYLHZHUVDQGOLVWHQHUVDUHVXIILFLHQWO\LQIRUPHGDVWRWKHRULJLQRIPDWHULDOEURDGFDVWRQ
VWDWLRQVZKHQIRUHLJQJRYHUQPHQWDOHQWLWLHVDUHSURYLGLQJSURJUDPPLQJ)RUH[DPSOHZHDQWLFLSDWHWKDW
PRVWDQGSRVVLEO\DOOQRQFRPPHUFLDOHGXFDWLRQDO 1&( VWDWLRQSURJUDPPLQJDUUDQJHPHQWVZLOOIDOO
RXWVLGHWKHDPELWRIRXUUXOHVJLYHQOLPLWDWLRQVRQWKHDELOLW\RI1&(VWDWLRQVWRHQJDJHLQOHDVLQJ
DJUHHPHQWV7KHIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDSSO\WRDQ\SURJUDPPLQJEURDGFDVWSXUVXDQW
WRDVHFWLRQ F SHUPLW$VHFWLRQ F SHUPLWLVUHTXLUHGZKHQDQHQWLW\SURGXFHVSURJUDPPLQJLQ
WKH8QLWHG6WDWHVEXWUDWKHUWKDQEURDGFDVWLQJWKHSURJUDPPLQJIURPD86OLFHQVHGVWDWLRQWUDQVPLWVRU



86&7KH5)$86&KDVEHHQDPHQGHGE\WKH6PDOO%XVLQHVV5HJXODWRU\
(QIRUFHPHQW)DLUQHVV$FWRI 6%5()$ 3XE/1R7LWOH,,6WDW  7KH6%5()$
ZDVHQDFWHGDV7LWOH,,RIWKH&RQWUDFWZLWK$PHULFD$GYDQFHPHQW$FWRI &:$$$ 


Sponsorship Identification Requirements for Foreign Government-Provided Programming, 1RWLFHRI3URSRVHG
5XOHPDNLQJ)&&5FG   NPRM 


See86&



86& F 



See&)5 G  VWDWLQJWKDWD³QRQFRPPHUFLDOHGXFDWLRQDOWHOHYLVLRQVWDWLRQPD\EURDGFDVWSURJUDPV
SURGXFHGE\RUDWWKHH[SHQVHRIRUIXUQLVKHGE\SHUVRQVRWKHUWKDQWKHOLFHQVHHLIQRRWKHUFRQVLGHUDWLRQWKDQWKH
IXUQLVKLQJRIWKHSURJUDPDQGWKHFRVWVLQFLGHQWDOWRLWVSURGXFWLRQDQGEURDGFDVWDUHUHFHLYHGE\WKHOLFHQVHH´ 
&)5 F  VWDWLQJSDUDOOHOUXOHIRUQRQFRPPHUFLDOHGXFDWLRQDOUDGLRVWDWLRQV 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

GHOLYHUVWKHSURJUDPPLQJIURPD86VWXGLRWRDQRQ86OLFHQVHGVWDWLRQLQDIRUHLJQFRXQWU\DQG
EURDGFDVWVWKHSURJUDPPLQJIURPWKHIRUHLJQVWDWLRQZLWKDVXIILFLHQWWUDQVPLVVLRQSRZHURUIURPD
JHRJUDSKLFORFDWLRQWKDWHQDEOHVWKHPDWHULDOWREHUHFHLYHGFRQVLVWHQWO\LQWKH8QLWHG6WDWHV

7KH5 2GHILQHVIRUHLJQJRYHUQPHQWDOHQWLWLHVE\UHIHUULQJWRH[LVWLQJVWDWXWRU\
GHILQLWLRQVLQFOXGHGLQWKH)RUHLJQ$JHQWV5HJLVWUDWLRQ$FWRIDVDPHQGHG )$5$ DQGWKH
&RPPXQLFDWLRQV$FW7KHGHILQLWLRQDGRSWHGLQWKH5 2LQFOXGHV
  $³JRYHUQPHQWRIDIRUHLJQFRXQWU\´DVGHILQHGE\)$5$
  $³IRUHLJQSROLWLFDOSDUW\´DVGHILQHGE\)$5$
  $QLQGLYLGXDORUHQWLW\UHJLVWHUHGDVDQ³DJHQWRIDIRUHLJQSULQFLSDO´XQGHUVHFWLRQ F RI
)$5$ZKRVH³IRUHLJQSULQFLSDO´LVD³JRYHUQPHQWRIDIRUHLJQFRXQWU\´D³IRUHLJQSROLWLFDO
SDUW\´RULVGLUHFWO\RULQGLUHFWO\RSHUDWHGVXSHUYLVHGGLUHFWHGRZQHGFRQWUROOHGILQDQFHG
RUVXEVLGL]HGE\D³JRYHUQPHQWRIDIRUHLJQFRXQWU\´RUE\D³IRUHLJQSROLWLFDOSDUW\´DV
GHILQHGE\)$5$DQGWKDWLVDFWLQJLQLWVFDSDFLW\DVDQDJHQWRIVXFK³IRUHLJQSULQFLSDO´
  $QHQWLW\PHHWLQJWKHGHILQLWLRQRID³86EDVHGIRUHLJQPHGLDRXWOHW´SXUVXDQWWRVHFWLRQ
RIWKH$FWWKDWKDVILOHGDUHSRUWZLWKWKH&RPPLVVLRQ
%DVHGRQEURDGFDVWHUFRQFHUQVUHJDUGLQJWKHGLIILFXOW\RIGHWHUPLQLQJZKHWKHUDQHQWLW\LVD³IRUHLJQ
PLVVLRQ´DVLQFOXGHGLQWKHSURSRVHGGHILQLWLRQRI³IRUHLJQJRYHUQPHQWDOHQWLW\´WKHILQDOGHILQLWLRQZH
DGRSWLQWKLV5 2H[FOXGHV³IRUHLJQPLVVLRQV´


7KHUHYLVHGUHTXLUHGVWDQGDUGIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHPXVWVWDWH

³7KH>IROORZLQJSUHFHGLQJ@SURJUDPPLQJZDV>VSRQVRUHGSDLGIRURU
IXUQLVKHG@HLWKHULQZKROHRULQSDUWE\>QDPHRIIRUHLJQJRYHUQPHQWDO
HQWLW\@RQEHKDOIRI>QDPHRIIRUHLJQFRXQWU\@´

,QHVWDEOLVKLQJWKLVGLVFORVXUHODQJXDJHWKH5 2ILUVWDGMXVWVWKHODQJXDJHSURSRVHGLQWKHNPRMWR
DOORZLQFOXGLQJWKHZRUG³VSRQVRUHG´DVRQHRIWKHRSWLRQVWKDWFDQEHXVHG%URDGFDVWHUVVRXJKWWKLV
FKDQJHEHFDXVHLWLVFRQVLVWHQWZLWKH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQODQJXDJH,QDGGLWLRQUHFRJQL]LQJ
WKDW)$5$UHTXLUHVDVWDQGDUGGLVFORVXUHWKH5 2VLPSOLILHVFRPSOLDQFHE\DOORZLQJEURDGFDVWHUV
LQFOXGLQJVPDOOEURDGFDVWHUVWRSDVVWKURXJKDQ\UHTXLUHG)$5$ODEHOLQFOXGHGZLWKWKHSURJUDPPLQJ
VRORQJDVLWDOVRDGGVWKHQDPHRIWKHIRUHLJQFRXQWU\LQYROYHGLQSURYLGLQJWKHSURJUDPPLQJDQG
FRPSRUWVZLWKWKHIRUPDWDQGIUHTXHQF\UHTXLUHPHQWVGHVFULEHGLQSDUDJUDSKinfra7KH5 2
FRQFOXGHVWKDWWKH)$5$GLVFORVXUHZLWKWKHDGGLWLRQRIWKHFRXQWU\QDPHVDWLVILHVWKHQHHGWRSURYLGH
YLHZHUVDQGOLVWHQHUVJUHDWHULQVLJKWUHJDUGLQJWKHVRXUFHRIIRUHLJQJRYHUQPHQWSURYLGHGSURJUDPPLQJ


7KH5 2GHWDLOVZKDWLVUHTXLUHGRIEURDGFDVWHUVWRPHHWWKH³UHDVRQDEOHGLOLJHQFH´
VWDQGDUGFRQWDLQHGLQVHFWLRQ F RIWKH$FWVRWKDWEURDGFDVWHUVFDQGHWHUPLQHLIDIRUHLJQVSRQVRUVKLS
LGHQWLILFDWLRQGLVFORVXUHLVQHHGHG7KH5 2FRQFOXGHVWKDWVXFKGLOLJHQFHDWDPLQLPXPUHTXLUHVWKH
EURDGFDVWHUWRDWWKHWLPHRIDJUHHPHQWDQGDWUHQHZDO
 ,QIRUPWKHOHVVHHRIWKHIRUHLJQVSRQVRUVKLSGLVFORVXUHUHTXLUHPHQW
 ,QTXLUHRIWKHOHVVHHZKHWKHULWIDOOVLQWRDQ\RIWKHFDWHJRULHVWKDWTXDOLI\LWDVD³IRUHLJQ
JRYHUQPHQWDOHQWLW\´
 ,QTXLUHRIWKHOHVVHHZKHWKHULWNQRZVLIDQ\RQHIXUWKHUEDFNLQWKHFKDLQRI
SURGXFLQJGLVWULEXWLQJWKHSURJUDPPLQJWKDWZLOOEHDLUHGSXUVXDQWWRWKHOHDVHDJUHHPHQWRUD



86&et seq



)RUH[DFWGHILQLWLRQVRIWKLVWHUPDQGWHUPVLQTXRWHVLQWKHVXEVHTXHQWLWHPVRQWKLVOLVWsee infra QRWHV
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

VXEOHDVHTXDOLILHVDVDIRUHLJQJRYHUQPHQWDOHQWLW\DQGKDVSURYLGHGVRPHW\SHRILQGXFHPHQW
WRDLUWKHSURJUDPPLQJ
 ,QGHSHQGHQWO\FRQILUPWKHOHVVHH¶VVWDWXVE\FRQVXOWLQJWKH'HSDUWPHQWRI-XVWLFH¶V)$5$
ZHEVLWHDQGWKH&RPPLVVLRQ¶VVHPLDQQXDO86EDVHGIRUHLJQPHGLDRXWOHWVUHSRUWV7KLVQHHG
RQO\EHGRQHLIWKHOHVVHHVWDWHVWKDWLWGRHVQRWIDOOLQWRRQHRIWKHFRYHUHGFDWHJRULHVDQGWKDW
WKHUHLVQRVHSDUDWHQHHGIRUDGLVFORVXUHEHFDXVHQRRQHIXUWKHUEDFNLQWKHFKDLQRI
SURGXFLQJWUDQVPLWWLQJWKHSURJUDPPLQJIDOOVLQWRRQHRIWKHFRYHUHGFDWHJRULHVDQGKDV
SURYLGHGVRPHIRUPRIVHUYLFHRUFRQVLGHUDWLRQDVDQLQGXFHPHQWWREURDGFDVWWKHSURJUDPPLQJ
DQG
 0HPRULDOL]HWKHDERYHOLVWHGLQTXLULHVDQGLQYHVWLJDWLRQVWRWUDFNFRPSOLDQFHLQWKHHYHQW
GRFXPHQWDWLRQLVUHTXLUHGWRUHVSRQGWRDQ\IXWXUH&RPPLVVLRQLQTXLU\RQWKHLVVXH

7KH5 2VSHFLILHVWKDWWKHOLFHQVHHPXVWPHPRULDOL]HWKHUHVXOWVRILWVGLOLJHQFHLQVRPH
PDQQHUIRULWVRZQUHFRUGVDQGPDLQWDLQWKLVGRFXPHQWDWLRQIRUWKHUHPDLQGHURIWKHWKHQFXUUHQWOLFHQVH
WHUPRURQH\HDUZKLFKHYHULVORQJHU,QDGGLWLRQWKH5 2FODULILHVWKDWXQGHUWKHUHYLVHGUXOHVWKH
OHVVHHRIDLUWLPHLQDFFRUGDQFHZLWKVHFWLRQV E DQG F RIWKH$FWDOVRKROGVDQLQGHSHQGHQW
REOLJDWLRQWRFRPPXQLFDWHLQIRUPDWLRQWRWKHOLFHQVHHUHOHYDQWWRGHWHUPLQLQJZKHWKHUDGLVFORVXUHLV
QHHGHG

,QWKHLQWHUHVWRIHQVXULQJWUDQVSDUHQF\IRUYLHZHUVDQGOLVWHQHUVRIIRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJWKH5 2UHTXLUHVWKDWLIWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJLVRWKHUWKDQ
(QJOLVKWKHGLVFORVXUHVWDWHPHQWVKRXOGEHSUHVHQWHGLQWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJ7KH
GLVFORVXUHIRUWHOHYLVHGSURJUDPPLQJVKRXOGEHLQOHWWHUVHTXDOWRRUJUHDWHUWKDQIRXUSHUFHQWRIWKH
YHUWLFDOSLFWXUHKHLJKWDQGEHYLVLEOHIRUQRWOHVVWKDQIRXUVHFRQGVWRHQVXUHUHDGDELOLW\$VWKLV
UHTXLUHPHQWWUDFNVH[LVWLQJUXOHVIRUWHOHYLVHGSROLWLFDODGYHUWLVHPHQWVWHOHYLVLRQOLFHQVHHVDUHIDPLOLDU
ZLWKWKLVIRUPDW)RUUDGLREURDGFDVWVWKH5 2LQFRUSRUDWHVWKHH[LVWLQJ'2-LQWHUSUHWDWLRQIRU
SURJUDPPLQJSURYLGHGE\)$5$UHJLVWUDQWVWKDWWKHGLVFORVXUHVKDOOEHDXGLEOH7KH5 2UHTXLUHVWKDW
WKHGLVFORVXUHEHPDGHDWERWKWKHEHJLQQLQJDQGHQGRIWKHSURJUDPPLQJDQGFRQVLVWHQWZLWKDQ
H[LVWLQJUHTXLUHPHQWIRU³SROLWLFDOEURDGFDVWPDWWHU´IRUDQ\EURDGFDVWRIPLQXWHVRUOHVVRQO\RQFH
)LQDOO\IRUSURJUDPPLQJORQJHUWKDQVL[W\PLQXWHVWKHGLVFORVXUHPXVWEHPDGHDWUHJXODULQWHUYDOV
GXULQJWKHEURDGFDVWEXWQROHVVIUHTXHQWO\WKDQRQFHHYHU\VL[W\PLQXWHV7KH5 2ILQGVWKDWSHULRGLF
DQQRXQFHPHQWVDUHQHFHVVDU\SDUWLFXODUO\LQWKRVHLQVWDQFHVZKHUHDIRUHLJQJRYHUQPHQWDOHQWLW\LV
FRQWLQXDOO\EURDGFDVWLQJSURJUDPPLQJZLWKRXWDQLGHQWLILDEOHEHJLQQLQJRUHQGVXFKDVWKURXJKDOHDVH
RIDRIDVWDWLRQ¶VDLUWLPH2WKHUWKDQWKLVILQDOUHTXLUHPHQWIRUORQJHUSURJUDPPLQJWKHQHZ
VL]HIUHTXHQF\DQGGXUDWLRQUHTXLUHPHQWVRIWKHQHZIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDUH
FRQVLVWHQWH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDQGDUHWKXVIDPLOLDUWREURDGFDVWHUV

&RQVLVWHQWZLWKWKHNPRMWKH5 2DGRSWVDUHTXLUHPHQWWKDWVWDWLRQVDLULQJIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJPXVWSODFHFRSLHVRIWKHGLVFORVXUHVLQWKHLU2QOLQH3XEOLF
,QIRUPDWLRQ)LOHV 23,)V LQDVWDQGDORQHIROGHUPDUNHGDV³)RUHLJQ*RYHUQPHQW3URYLGHG
3URJUDPPLQJ'LVFORVXUHV´VRWKDWWKHPDWHULDOLVUHDGLO\LGHQWLILDEOHWRWKHSXEOLF7KH5 2DGRSWVWKH
SURSRVDOGLVFXVVHGLQWKHNPRMWKDWWRWKHH[WHQWWKHIRUHLJQSURJUDPPLQJFRQVLVWVRIDSROLWLFDOPDWWHU
RUPDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFHOLFHQVHHVREWDLQDQG
GLVFORVHLQWKHLU23,)VDOLVWRIWKHSHUVRQVRSHUDWLQJWKHIRUHLJQJRYHUQPHQWDOHQWLW\WKDWKDVSURYLGHG



7KHNPRMVRXJKWFRPPHQWRQWKLVIRUPDWEXWQRFRPPHQWHUVDGGUHVVHGWKLVSRLQWNPRM )&&5FGDW
SDUD



&)5 G 



See NPRM)&&5FGDWSDUD1RFRPPHQWHUREMHFWHGWRRXUUHDVRQLQJIRUWKLVILQGLQJQRU
FRPPHQWHGRQWKHEXUGHQRIUHFXUULQJDQQRXQFHPHQWV



7KLVUHTXLUHPHQWGRHVQRWDSSO\LIDVWDWLRQKDVQRH[LVWLQJREOLJDWLRQWRPDLQWDLQDQ23,)
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

WKHSURJUDPPLQJ7KH5 2UXOHVUHTXLUHOLFHQVHHVWRSODFHLQWKHLU23,)VWKHDFWXDOGLVFORVXUHDQGWKH
QDPHRIWKHSURJUDPWRZKLFKWKHGLVFORVXUHZDVDSSHQGHG,QDGGLWLRQWKHOLFHQVHHPXVWVWDWHWKHGDWH
DQGWLPHWKHSURJUDPDLUHG,IWKHUHDUHUHSHDWDLULQJVRIWKHSURJUDPWKHQWKRVHDGGLWLRQDOGDWHVDQG
WLPHVVKRXOGDOVREHLQFOXGHGLQWKH23,),QUHVSRQVHWREURDGFDVWHUFRQFHUQVDERXWEXUGHQVWKH5 2
GRHVQRWDGRSWWKHNPRM¶V³DVVRRQDVSRVVLEOH´VWDQGDUGIRUXSGDWLQJ23,)VFRQWDLQHGLQVHFWLRQ
RIH[LVWLQJUXOHVQRULQWHUSUHWWKLVSKUDVHWRPHDQ³ZLWKLQWZHQW\IRXUKRXUVRIWKHPDWHULDO
EHLQJEURDGFDVW´5DWKHUIRUIUHTXHQF\RIXSGDWLQJ23,)VWKH5 2DGRSWVUXOHVWKDWDOLJQZLWKDQ
H[LVWLQJUHTXLUHPHQWWRXSGDWHWKH79,VVXHV3URJUDPV/LVWVRQDTXDUWHUO\EDVLVDVWKLVZLOOPLQLPL]H
WKHQHHGIRUOLFHQVHHVWRWUDFNGLIIHUHQWSXEOLFILOLQJUHTXLUHPHQWV7KH5 2DOVRDGRSWVWKHVDPH23,)
WZR\HDUUHWHQWLRQSHULRGDVFXUUHQWO\H[LVWVIRUWKHUHWHQWLRQRIOLVWVRIWKHH[HFXWLYHVRIDQ\HQWLW\WKDW
VSRQVRUHGSURJUDPPLQJFRQFHUQLQJDSROLWLFDORUFRQWURYHUVLDOPDWWHU)RUEURDGFDVWVWDWLRQVWKDWGRQRW
KDYHREOLJDWLRQVWRPDLQWDLQ23,)VZHUHFRPPHQGVXFKVWDWLRQVUHWDLQDUHFRUGRIWKHLUGLVFORVXUHVLQ
WKHLUVWDWLRQILOHVFRQVLVWHQWZLWKSUHYLRXV&RPPLVVLRQJXLGDQFH7KH5 2UXOHVDOVRUHTXLUHVHFWLRQ
 F SHUPLWKROGHUVPXVWSODFHFRSLHVRIWKHGLVFORVXUHVUHTXLUHGDORQJZLWKWKHQDPHRIWKHSURJUDPWR
ZKLFKWKHGLVFORVXUHVZHUHDSSHQGHGLQWKH,QWHUQDWLRQDO%XUHDX¶VSXEOLFILOLQJ6\VWHP ,%)6 XQGHUWKH
UHOHYDQW,%)6VHFWLRQ F SHUPLWILOH7KHILOLQJPXVWVWDWHWKHGDWHDQGWLPHWKHSURJUDPDLUHG,QWKH
FDVHRIUHSHDWDLULQJVRIWKHSURJUDPWKRVHDGGLWLRQDOGDWHVDQGWLPHVVKRXOGDOVREHLQFOXGHG:KHUHDQ
DXUDODQQRXQFHPHQWZDVPDGHLWVFRQWHQWVPXVWEHUHGXFHGWRZULWLQJDQGSODFHGLQWKH,%)6LQWKHVDPH
PDQQHU
%

6XPPDU\RI6LJQLILFDQW,VVXHV5DLVHGE\3XEOLF&RPPHQWVLQ5HVSRQVHWRWKH,5)$



7KHUHZHUHQRFRPPHQWVILOHGLQUHVSRQVHWRWKH,5)$

&

5HVSRQVHWR&RPPHQWVE\WKH&KLHI&RXQVHOIRU$GYRFDF\RIWKH6PDOO%XVLQHVV
$GPLQLVWUDWLRQ


3XUVXDQWWRWKH6PDOO%XVLQHVV-REV$FWRIZKLFKDPHQGHGWKH5)$WKH
&RPPLVVLRQLVUHTXLUHGWRUHVSRQGWRDFRPPHQWVILOHGE\WKH&KLHI&RXQVHOIRU$GYRFDF\RIWKH6PDOO
%XVLQHVV$GPLQLVWUDWLRQ 6%$ DQGWRSURYLGHDGHWDLOHGVWDWHPHQWRIDQ\FKDQJHPDGHWRWKHSURSRVHG
UXOHVDVDUHVXOWRIWKRVHFRPPHQWV7KH&KLHI&RXQVHOGLGQRWILOHDQ\FRPPHQWVLQUHVSRQVHWRWKH
SURSRVHGUXOHVLQWKLVSURFHHGLQJ
'

'HVFULSWLRQDQG(VWLPDWHRIWKH1XPEHURI6PDOO(QWLWLHVWR:KLFKWKH5XOHV$SSO\


7KH5)$GLUHFWVDJHQFLHVWRSURYLGHDGHVFULSWLRQRIDQGZKHUHIHDVLEOHDQHVWLPDWHRI
WKHQXPEHURIVPDOOHQWLWLHVWKDWPD\EHDIIHFWHGE\WKHSURSRVHGUXOHUHYLVLRQVLIDGRSWHG7KH5)$
JHQHUDOO\GHILQHVWKHWHUP³VPDOOHQWLW\´DVKDYLQJWKHVDPHPHDQLQJDVWKHWHUPV³VPDOOEXVLQHVV´
³VPDOORUJDQL]DWLRQ´DQG³VPDOOJRYHUQPHQWDOMXULVGLFWLRQ´,QDGGLWLRQWKHWHUP³VPDOOEXVLQHVV´KDV



NPRM)&&5FGDWSDUD7KLVDSSURDFKLVFRQVLVWHQWZLWKFXUUHQWUXOHVZKLFKUHTXLUHWKDWZKHUH
WKHPDWHULDOEURDGFDVWLVSROLWLFDOPDWWHURUPDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLF
LPSRUWDQFHDQGDFRUSRUDWLRQFRPPLWWHHDVVRFLDWLRQRURWKHUXQLQFRUSRUDWHGJURXSRURWKHUHQWLW\LVSD\LQJIRURU
IXUQLVKLQJWKHEURDGFDVWPDWWHUVWDWLRQVPXVWSODFHDOLVWRIFKLHIH[HFXWLYHRIILFHUVRUPHPEHUVRIWKHH[HFXWLYH
FRPPLWWHHRURIWKHERDUGRIGLUHFWRUVRIWKHFRUSRUDWLRQFRPPLWWHHDVVRFLDWLRQRURWKHUXQLQFRUSRUDWHGJURXSRU
RWKHUHQWLW\LQWKHVWDWLRQ¶V23,)&)5 H 


/LFHQVHHVPD\ILOHWKHVHGDWDLQDIRUPDWRIWKHLUFKRRVLQJXQWLOWKH0HGLD%XUHDXLVVXHVDVWDQGDUGIRUPDWIRU
WKHVHGDWDILOLQJV



86& D  



86& E  



86&   H[SODLQLQJWKHGHILQLWLRQRI³VPDOOEXVLQHVV´XQGHU86&  see 86&  
GHILQLQJ³VPDOORUJDQL]DWLRQ´DV³DQ\QRWIRUSURILWHQWHUSULVHZKLFKLVLQGHSHQGHQWO\RZQHGDQGRSHUDWHGDQGLV
QRWGRPLQDQWLQLWVILHOGXQOHVVDQDJHQF\HVWDEOLVKHVDIWHURSSRUWXQLW\IRUSXEOLFFRPPHQWRQHRUPRUHGHILQLWLRQV
RIVXFKWHUPZKLFKDUHDSSURSULDWHWRWKHDFWLYLWLHVRIWKHDJHQF\DQGSXEOLVKHVVXFKGHILQLWLRQ V LQWKH)HGHUDO
FRQWLQXHG« 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

WKHVDPHPHDQLQJDVWKHWHUP³VPDOOEXVLQHVVFRQFHUQ´XQGHUWKH6PDOO%XVLQHVV$FW 6%$ $VPDOO
EXVLQHVVFRQFHUQLVRQHZKLFK  LVLQGHSHQGHQWO\RZQHGDQGRSHUDWHG  LVQRWGRPLQDQWLQLWVILHOG
RIRSHUDWLRQDQG  VDWLVILHVDQ\DGGLWLRQDOFULWHULDHVWDEOLVKHGE\WKH6%$%HORZZHSURYLGHD
GHVFULSWLRQRIVXFKVPDOOHQWLWLHVDVZHOODVDQHVWLPDWHRIWKHQXPEHURIVXFKVPDOOHQWLWLHVZKHUH
IHDVLEOH 

Television Broadcasting7KLV86(FRQRPLF&HQVXVFDWHJRU\³FRPSULVHV
HVWDEOLVKPHQWVSULPDULO\HQJDJHGLQEURDGFDVWLQJLPDJHVWRJHWKHUZLWKVRXQG´7KHVHHVWDEOLVKPHQWV
RSHUDWHWHOHYLVLRQEURDGFDVWVWXGLRVDQGIDFLOLWLHVIRUWKHSURJUDPPLQJDQGWUDQVPLVVLRQRISURJUDPVWR
WKHSXEOLF7KHVHHVWDEOLVKPHQWVDOVRSURGXFHRUWUDQVPLWYLVXDOSURJUDPPLQJWRDIILOLDWHGEURDGFDVW
WHOHYLVLRQVWDWLRQVZKLFKLQWXUQEURDGFDVWWKHSURJUDPVWRWKHSXEOLFRQDSUHGHWHUPLQHGVFKHGXOH
3URJUDPPLQJPD\RULJLQDWHLQWKHLURZQVWXGLRIURPDQDIILOLDWHGQHWZRUNRUIURPH[WHUQDOVRXUFHV
7KH6%$KDVFUHDWHGWKHIROORZLQJVPDOOEXVLQHVVVL]HVWDQGDUGIRUVXFKEXVLQHVVHVWKRVHKDYLQJ
PLOOLRQRUOHVVLQDQQXDOUHFHLSWV7KH(FRQRPLF&HQVXVUHSRUWVWKDWILUPVLQWKLVFDWHJRU\
RSHUDWHGLQWKDW\HDU2IWKDWQXPEHUKDGDQQXDOUHFHLSWVRIPLOOLRQRUOHVVKDGDQQXDO
UHFHLSWVEHWZHHQPLOOLRQDQGDQGKDGDQQXDOUHFHLSWVRIPLOOLRQRUPRUH
%DVHGRQWKHVHGDWDZHHVWLPDWHWKDWWKHPDMRULW\RIFRPPHUFLDOWHOHYLVLRQEURDGFDVWVWDWLRQVDUHVPDOO
HQWLWLHVXQGHUWKHDSSOLFDEOHVL]HVWDQGDUG

$GGLWLRQDOO\WKH&RPPLVVLRQKDVHVWLPDWHGWKHQXPEHURIOLFHQVHGFRPPHUFLDO
WHOHYLVLRQVWDWLRQVWREH2IWKLVWRWDOVWDWLRQV RU KDGUHYHQXHVRIPLOOLRQRU
OHVVLQDFFRUGLQJWR&RPPLVVLRQVWDIIUHYLHZRIWKH%,$.HOVH\,QF0HGLD$FFHVV3UR7HOHYLVLRQ
'DWDEDVH %,$ RQ$SULODQGWKHUHIRUHWKHVHVWDWLRQVTXDOLI\DVVPDOOHQWLWLHVXQGHUWKH6%$
GHILQLWLRQ,QDGGLWLRQWKH&RPPLVVLRQHVWLPDWHVWKHQXPEHURIQRQFRPPHUFLDOHGXFDWLRQDOVWDWLRQVWR
EH7KH&RPPLVVLRQGRHVQRWFRPSLOHDQGGRHVQRWKDYHDFFHVVWRLQIRUPDWLRQRQWKHUHYHQXHRI
1&(VWDWLRQVWKDWZRXOGSHUPLWLWWRGHWHUPLQHKRZPDQ\VXFKVWDWLRQVZRXOGTXDOLI\DVVPDOOHQWLWLHV
&RQWLQXHGIURPSUHYLRXVSDJH 

5HJLVWHU´ 86&   GHILQLQJ³VPDOOJRYHUQPHQWDOMXULVGLFWLRQ´DV³JRYHUQPHQWVRIFLWLHVFRXQWLHV
WRZQVWRZQVKLSVYLOODJHVVFKRROGLVWULFWVRUVSHFLDOGLVWULFWVZLWKDSRSXODWLRQRIOHVVWKDQILIW\WKRXVDQGXQOHVV
DQDJHQF\HVWDEOLVKHVDIWHURSSRUWXQLW\IRUSXEOLFFRPPHQWRQHRUPRUHGHILQLWLRQVRIVXFKWHUPZKLFKDUH
DSSURSULDWHWRWKHDFWLYLWLHVRIWKHDJHQF\DQGZKLFKDUHEDVHGRQVXFKIDFWRUVDVORFDWLRQLQUXUDORUVSDUVHO\
SRSXODWHGDUHDVRUOLPLWHGUHYHQXHVGXHWRWKHSRSXODWLRQRIVXFKMXULVGLFWLRQDQGSXEOLVKHVVXFKGHILQLWLRQ V LQWKH
)HGHUDO5HJLVWHU´ 


86&   LQFRUSRUDWLQJE\UHIHUHQFHWKHGHILQLWLRQRI³VPDOOEXVLQHVVFRQFHUQ´LQ86&
 D  3XUVXDQWWR86&  WKHVWDWXWRU\GHILQLWLRQRIDVPDOOEXVLQHVVDSSOLHV³XQOHVVDQDJHQF\
DIWHUFRQVXOWDWLRQZLWKWKH2IILFHRI$GYRFDF\RIWKH6PDOO%XVLQHVV$GPLQLVWUDWLRQDQGDIWHURSSRUWXQLW\IRUSXEOLF
FRPPHQWHVWDEOLVKHVRQHRUPRUHGHILQLWLRQVRIVXFKWHUPZKLFKDUHDSSURSULDWHWRWKHDFWLYLWLHVRIWKHDJHQF\DQG
SXEOLVKHVVXFKGHILQLWLRQ V LQWKH)HGHUDO5HJLVWHU´Id.



86& D    $ 



86&HQVXV%XUHDX1$,&6'HILQLWLRQV³7HOHYLVLRQ%URDGFDVWLQJ´KWWSZZZFHQVXVJRYFJL
ELQVVVGQDLFVQDLFVUFK


Id



&)51$,&6FRGH



86&HQVXV%XUHDX7DEOH1R(&666=Information: Subject Series - Establishment and Firm Size:
Receipts Size of Firms for the United States: 2012 7HOHYLVLRQ%URDGFDVWLQJ 
KWWSVIDFWILQGHUFHQVXVJRYIDFHVWDEOHVHUYLFHVMVISDJHVSURGXFWYLHZ[KWPO"SLG (&1BB86B666= SURG
7\SH WDEOH

%URDGFDVW6WDWLRQ7RWDOVDVRI0DUFK1HZV5HOHDVH 0%$SU  0DUFK%URDGFDVW
6WDWLRQ7RWDOV DYDLODEOHDWKWWSVZZZIFFJRYGRFXPHQWEURDGFDVWVWDWLRQWRWDOVPDUFK


Id
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

7KHUHDUHDOVR&ODVV$VWDWLRQV*LYHQWKHQDWXUHRIWKLVVHUYLFHWKH&RPPLVVLRQSUHVXPHVWKDWDOO
RIWKHVHVWDWLRQVTXDOLI\DVVPDOOHQWLWLHVXQGHUWKHDSSOLFDEOH6%$VL]HVWDQGDUG

Radio Stations.7KLV86(FRQRPLF&HQVXVFDWHJRU\³FRPSULVHVHVWDEOLVKPHQWV
SULPDULO\HQJDJHGLQEURDGFDVWLQJDXUDOSURJUDPVE\UDGLRWRWKHSXEOLF´3URJUDPPLQJPD\RULJLQDWH
LQWKHHVWDEOLVKPHQW¶VRZQVWXGLRIURPDQDIILOLDWHGQHWZRUNRUIURPH[WHUQDOVRXUFHV7KH6%$KDV
FUHDWHGWKHIROORZLQJVPDOOEXVLQHVVVL]HVWDQGDUGIRUVXFKEXVLQHVVHVWKRVHKDYLQJPLOOLRQRUOHVV
LQDQQXDOUHFHLSWV(FRQRPLF&HQVXVGDWDIRUVKRZWKDWILUPVLQWKLVFDWHJRU\RSHUDWHGLQ
WKDW\HDU2IWKDWQXPEHURSHUDWHGZLWKDQQXDOUHFHLSWVRIOHVVWKDQPLOOLRQSHU\HDUZLWK
DQQXDOUHFHLSWVEHWZHHQPLOOLRQDQGPLOOLRQDQGZLWKDQQXDOUHFHLSWVRIPLOOLRQ
RUPRUH%DVHGRQWKHVHGDWDZHHVWLPDWHWKDWWKHPDMRULW\RIFRPPHUFLDOUDGLREURDGFDVWVWDWLRQVZHUH
VPDOOXQGHUWKHDSSOLFDEOH6%$VL]HVWDQGDUG

7KH&RPPLVVLRQKDVHVWLPDWHGWKHQXPEHURIOLFHQVHGFRPPHUFLDO$0UDGLRVWDWLRQVWR
EHDQGWKHQXPEHURIFRPPHUFLDO)0UDGLRVWDWLRQVWREHIRUDWRWDORIFRPPHUFLDO
VWDWLRQV2IWKLVWRWDOVWDWLRQV RU KDGUHYHQXHVRIPLOOLRQRUOHVVLQDFFRUGLQJ
WR&RPPLVVLRQVWDIIUHYLHZRIWKH%,$.HOVH\,QF0HGLD$FFHVV3UR7HOHYLVLRQ'DWDEDVH %,$ RQ
$SULODQGWKHUHIRUHWKHVHVWDWLRQVTXDOLI\DVVPDOOHQWLWLHVXQGHUWKH6%$GHILQLWLRQ,Q
DGGLWLRQWKHUHZHUHQRQFRPPHUFLDOHGXFDWLRQDO)0VWDWLRQV7KH&RPPLVVLRQGRHVQRWFRPSLOH
DQGGRHVQRWKDYHDFFHVVWRLQIRUPDWLRQRQWKHUHYHQXHRI1&(UDGLRVWDWLRQVWKDWZRXOGSHUPLWLWWR
GHWHUPLQHKRZPDQ\VXFKVWDWLRQVZRXOGTXDOLI\DVVPDOOHQWLWLHV

,QDVVHVVLQJZKHWKHUDEXVLQHVVFRQFHUQTXDOLILHVDVVPDOOXQGHUWKHDERYHGHILQLWLRQ
EXVLQHVV FRQWURO DIILOLDWLRQVPXVWEHLQFOXGHG2XUHVWLPDWHWKHUHIRUHOLNHO\RYHUVWDWHVWKHQXPEHURI
VPDOOHQWLWLHVWKDWPLJKWEHDIIHFWHGE\RXUDFWLRQEHFDXVHWKHUHYHQXHILJXUHRQZKLFKLWLVEDVHGGRHV
QRWLQFOXGHRUDJJUHJDWHUHYHQXHVIURPDIILOLDWHGFRPSDQLHV,QDGGLWLRQDQHOHPHQWRIWKHGHILQLWLRQRI
³VPDOOEXVLQHVV´LVWKDWWKHHQWLW\QRWEHGRPLQDQWLQLWVILHOGRIRSHUDWLRQ:HDUHXQDEOHDWWKLVWLPHWR
GHILQHRUTXDQWLI\WKHFULWHULDWKDWZRXOGHVWDEOLVKZKHWKHUDVSHFLILFUDGLRRUWHOHYLVLRQVWDWLRQLV
GRPLQDQWLQLWVILHOGRIRSHUDWLRQ$FFRUGLQJO\WKHHVWLPDWHRIVPDOOEXVLQHVVHVWRZKLFKWKHSURSRVHG
UXOHVPD\DSSO\GRHVQRWH[FOXGHDQ\UDGLRRUWHOHYLVLRQVWDWLRQIURPWKHGHILQLWLRQRIVPDOOEXVLQHVVRQ
WKLVEDVLVDQGLVWKHUHIRUHSRVVLEO\RYHULQFOXVLYH
(

'HVFULSWLRQRI3URMHFWHG5HSRUWLQJ5HFRUGNHHSLQJDQG2WKHU&RPSOLDQFH
5HTXLUHPHQWV


7KH5 2DGRSWVUXOHVWKDWUHTXLUHDVSHFLILFGLVFORVXUHDWWKHWLPHRIEURDGFDVWLI
PDWHULDODLUHGSXUVXDQWWRWKHOHDVHRIWLPHRQWKHVWDWLRQKDVEHHQVSRQVRUHGSDLGIRURULQWKHFDVHRI
SROLWLFDOSURJUDPPLQJRUSURJUDPPLQJLQYROYLQJDFRQWURYHUVLDOLVVXHIXUQLVKHGIRUIUHHDVDQ



Id



86&HQVXV%XUHDX1$,&6'HILQLWLRQV³5DGLR6WDWLRQV´KWWSZZZFHQVXVJRYFJL
ELQVVVGQDLFVQDLFVUFK


&)51$,&6FRGH



86&HQVXV%XUHDX86&HQVXV%XUHDX7DEOH1R(&666=Information: Subject Series - Establishment
and Firm Size: Receipts Size of Firms for the United States: 2012 5DGLR6WDWLRQV 
KWWSVIDFWILQGHUFHQVXVJRYENPNWDEOHHQ(&1B86666=QDLFVa_



Id



0DUFK%URDGFDVW6WDWLRQ7RWDOV



Id



³>%XVLQHVVFRQFHUQV@DUHDIILOLDWHVRIHDFKRWKHUZKHQRQH>FRQFHUQ@FRQWUROVRUKDVWKHSRZHUWRFRQWUROWKHRWKHU
RUDWKLUGSDUW\RUSDUWLHVFRQWUROVRUKDVWRSRZHUWRFRQWUROERWK´&)5 D  
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

LQGXFHPHQWWRDLUE\D³IRUHLJQJRYHUQPHQWDOHQWLW\´$VGHVFULEHGLQSDUDsupraWKHWHUP³IRUHLJQ
JRYHUQPHQWDOHQWLW\´LVGHILQHGE\UHIHUHQFHWRH[LVWLQJGHILQLWLRQVLQWKH)RUHLJQ$JHQWV5HJLVWUDWLRQ
$FWRIDVDPHQGHG )$5$ DQG6HFWLRQRIWKH&RPPXQLFDWLRQV$FWRIDVDPHQGHG WKH
$FW 7KH5 2UHTXLUHVWKDWVWDWLRQVXVHWKHIROORZLQJVWDQGDUGGLVFORVXUH
7KH>IROORZLQJSUHFHGLQJ@SURJUDPPLQJZDV>VSRQVRUHGSDLGIRURU
IXUQLVKHG@HLWKHULQZKROHRULQSDUWE\>QDPHRIIRUHLJQJRYHUQPHQWDO
HQWLW\@RQEHKDOIRI>QDPHRIIRUHLJQFRXQWU\@

,QDGGLWLRQUHFRJQL]LQJWKDW)$5$UHTXLUHVDVWDQGDUGGLVFORVXUHWKH5 2VLPSOLILHVFRPSOLDQFHE\
DOORZLQJEURDGFDVWHUVLQFOXGLQJVPDOOEURDGFDVWHUVWRSDVVWKURXJKDQ\UHTXLUHG)$5$ODEHOLQFOXGHG
ZLWKWKHSURJUDPPLQJVRORQJDVLWDOVRDGGVWKHQDPHRIWKHIRUHLJQFRXQWU\LQYROYHGLQSURYLGLQJWKH
SURJUDPPLQJ7KH5 2FRQFOXGHVWKDWWKH)$5$GLVFORVXUHZLWKWKHDGGLWLRQRIWKHFRXQWU\QDPH
VDWLVILHVWKHQHHGWRSURYLGHYLHZHUVDQGOLVWHQHUVJUHDWHULQVLJKWUHJDUGLQJWKHVRXUFHRIIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJ7RIXUWKHUUHGXFHFRPSOLDQFHEXUGHQVIRUEURDGFDVWHUVLQFOXGLQJ
VPDOOEURDGFDVWHUVWKHVL]HIUHTXHQF\DQGGXUDWLRQRIWKHUHTXLUHGGLVFORVXUHJHQHUDOO\PDWFKHVVL]H
IUHTXHQF\DQGGXUDWLRQUHTXLUHPHQWVIRURWKHUW\SHVRISURJUDPPLQJUHTXLULQJVSRQVRUVKLSLGHQWLILFDWLRQ


,QUHVSRQVHWRUHTXHVWVIURPEURDGFDVWHUVLQFOXGLQJVPDOOEURDGFDVWHUVWKH5 2GHWDLOV
ZKDWLVUHTXLUHGRIEURDGFDVWHUVWRPHHWWKH³UHDVRQDEOHGLOLJHQFH´VWDQGDUGFRQWDLQHGLQVHFWLRQ F 
RIWKH$FWVRWKDWEURDGFDVWHUVFDQGHWHUPLQHLIDIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHLVQHHGHG
$VGHVFULEHGLQSDUDJUDSKsupraWKH5 2OLVWVILYHVSHFLILFVWHSVEURDGFDVWHUVPXVWWDNHWRVDWLVI\WKH
VWDQGDUG7KH5 2VWDWHVWKDWVHDUFKHVRIWKH)$5$GDWDEDVHPD\UHTXLUHPRUHWKDQVLPSO\UHYLHZLQJ
WKHLQLWLDOVFUHHQVWKDWDSSHDURQWKHOLVWEXWUDWKHUPD\DOVRQHFHVVLWDWHUHYLHZLQJPDWHULDOVILOHGDVSDUW
RIDQDJHQW¶VUHJLVWUDWLRQDQGXVLQJZKDWHYHUVHDUFKIHDWXUHVDUHDYDLODEOHWRLQYHVWLJDWHWKHOLVW¶V
FRQWHQWV/LFHQVHHVVKRXOGDOVRFKHFNLIWKHOHVVHH¶VQDPHDSSHDUVLQWKH&RPPLVVLRQ¶VVHPLDQQXDO
UHSRUWVRI86EDVHGIRUHLJQPHGLDRXWOHWV7KH5 2DOVRUHTXLUHVWKDWDWUHJXODULQWHUYDOVWKHOLFHQVHH
VKRXOGPHPRULDOL]HWKHUHVXOWVRILWVGLOLJHQFHLQVRPHPDQQHUIRULWVRZQUHFRUGVDQGPDLQWDLQWKLV
GRFXPHQWDWLRQIRUWKHUHPDLQGHURIWKHWKHQFXUUHQWOLFHQVHWHUPRURQH\HDUZKLFKHYHULVORQJHU7KH
5 2FODULILHVWKDWXQGHUWKHUHYLVHGUXOHVWKHOHVVHHRIWKHDLUWLPHLQDFFRUGDQFHZLWKVHFWLRQV E 
DQG F RIWKH$FWDOVRKROGVDQLQGHSHQGHQWREOLJDWLRQWRFRPPXQLFDWHLQIRUPDWLRQWRWKHOLFHQVHH
UHOHYDQWWRGHWHUPLQLQJZKHWKHUDGLVFORVXUHLVQHHGHG

,QWKHLQWHUHVWRIHQVXULQJWUDQVSDUHQF\IRUYLHZHUVDQGOLVWHQHUVRIIRUHLJQJRYHUQPHQW
SURYLGHGSURJUDPPLQJWKH5 2UHTXLUHVWKDWLIWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJLVRWKHUWKDQ
(QJOLVKWKHGLVFORVXUHVWDWHPHQWVKRXOGEHSUHVHQWHGLQWKHSULPDU\ODQJXDJHRIWKHSURJUDPPLQJ7KH
GLVFORVXUHIRUWHOHYLVHGSURJUDPPLQJVKRXOGEHLQOHWWHUVHTXDOWRRUJUHDWHUWKDQIRXUSHUFHQWRIWKH
YHUWLFDOSLFWXUHKHLJKWDQGEHYLVLEOHIRUQRWOHVVWKDQIRXUVHFRQGVWRHQVXUHUHDGDELOLW\$VWKLV
UHTXLUHPHQWWUDFNVH[LVWLQJUXOHVIRUWHOHYLVHGSROLWLFDODGYHUWLVHPHQWVWHOHYLVLRQOLFHQVHHVDUHIDPLOLDU
ZLWKWKLVIRUPDWPLQLPL]LQJWKHLUFRPSOLDQFHEXUGHQV)RUUDGLREURDGFDVWVWKH5 2LQFRUSRUDWHVWKH
H[LVWLQJ'2-LQWHUSUHWDWLRQIRUSURJUDPPLQJSURYLGHGE\)$5$UHJLVWUDQWVWKDWWKHGLVFORVXUHVKDOOEH
DXGLEOH7KH5 2UHTXLUHVWKDWWKHGLVFORVXUHEHPDGHDWERWKWKHEHJLQQLQJDQGHQGRIWKH
SURJUDPPLQJDQGFRQVLVWHQWZLWKDQH[LVWLQJUHTXLUHPHQWIRU³SROLWLFDOEURDGFDVWPDWWHU´IRUDQ\



86&et seq



86& D 



86& D DQG F 



7KHNPRMVRXJKWFRPPHQWRQWKLVIRUPDWEXWQRFRPPHQWHUVDGGUHVVHGWKLVSRLQWNPRM)&&5FGDW
SDUD



&)5 D  LL 



Id G 

7748




)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

EURDGFDVWRIPLQXWHVRUOHVVRQO\RQFH)LQDOO\IRUSURJUDPPLQJORQJHUWKDQVL[W\PLQXWHVWKH
GLVFORVXUHPXVWEHPDGHDWUHJXODULQWHUYDOVGXULQJWKHEURDGFDVWEXWQROHVVIUHTXHQWO\WKDQRQFHHYHU\
VL[W\PLQXWHV7KH5 2ILQGVWKDWSHULRGLFDQQRXQFHPHQWVDUHQHFHVVDU\SDUWLFXODUO\LQWKRVHLQVWDQFHV
ZKHUHDIRUHLJQJRYHUQPHQWDOHQWLW\LVFRQWLQXDOO\EURDGFDVWLQJSURJUDPPLQJZLWKRXWDQLGHQWLILDEOH
EHJLQQLQJRUHQGVXFKDVWKURXJKDOHDVHRIRIDVWDWLRQ¶VDLUWLPH2WKHUWKDQWKLVILQDO
UHTXLUHPHQWIRUORQJHUSURJUDPPLQJWKHQHZUXOHVDUHFRQVLVWHQWZLWKH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQ
UXOHVDQGDUHWKXVIDPLOLDUWREURDGFDVWHUVWRUHGXFHFRPSOLDQFHEXUGHQV

&RQVLVWHQWZLWKWKHNPRMWKH5 2DGRSWVDUHTXLUHPHQWWKDWVWDWLRQVDLULQJIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJPXVWSODFHFRSLHVRIWKHGLVFORVXUHVLQWKHLU2QOLQH3XEOLF
,QIRUPDWLRQ)LOHV 23,)V LQDVWDQGDORQHIROGHUPDUNHGDV³)RUHLJQ*RYHUQPHQW3URYLGHG
3URJUDPPLQJ'LVFORVXUHV´VRWKDWWKHPDWHULDOLVUHDGLO\LGHQWLILDEOHWRWKHSXEOLF7KH5 2DGRSWV
WKHSURSRVDOGLVFXVVHGLQWKHNPRMWKDWWRWKHH[WHQWWKHIRUHLJQSURJUDPPLQJFRQVLVWVRIDSROLWLFDO
PDWWHURUPDWWHULQYROYLQJWKHGLVFXVVLRQRIDFRQWURYHUVLDOLVVXHRISXEOLFLPSRUWDQFHOLFHQVHHVREWDLQ
DQGGLVFORVHLQWKHLU23,)VDOLVWRIWKHSHUVRQVRSHUDWLQJWKHIRUHLJQJRYHUQPHQWDOHQWLW\SURYLGLQJWKH
SURJUDPPLQJ,QUHVSRQVHWREURDGFDVWHUFRQFHUQVDERXWEXUGHQVWKH5 2DOVRGRHVQRWDGRSWWKH
NPRM¶V³DVVRRQDVSRVVLEOH´VWDQGDUGIRUXSGDWLQJ23,)VFRQWDLQHGLQVHFWLRQRIH[LVWLQJUXOHV
QRULQWHUSUHWWKLVSKUDVHWRPHDQ³ZLWKLQWZHQW\IRXUKRXUVRIWKHPDWHULDOEHLQJEURDGFDVW´5DWKHUIRU
IUHTXHQF\RIXSGDWLQJ23,)VWKH5 2DGRSWVUXOHVWKDWDOLJQZLWKDQH[LVWLQJUHTXLUHPHQWWRXSGDWHWKH
79,VVXHV3URJUDPV/LVWVRQDTXDUWHUO\EDVLVDVWKLVZLOOPLQLPL]HWKHQHHGIRUOLFHQVHHVWRWUDFN
GLIIHUHQWSXEOLFILOLQJUHTXLUHPHQWV7KH5 2DOVRDGRSWVWKHVDPH23,)WZR\HDUUHWHQWLRQSHULRGDV
FXUUHQWO\H[LVWVIRUWKHUHWHQWLRQRIOLVWVRIWKHH[HFXWLYHVRIDQ\HQWLW\WKDWVSRQVRUHGSURJUDPPLQJ
FRQFHUQLQJDSROLWLFDORUFRQWURYHUVLDOPDWWHU
)

6WHSV7DNHQWR0LQLPL]H6LJQLILFDQW(FRQRPLF,PSDFWRQ6PDOO(QWLWLHVDQG
6LJQLILFDQW$OWHUQDWLYHV&RQVLGHUHG


7KH5)$UHTXLUHVDQDJHQF\WRGHVFULEHDQ\VLJQLILFDQWDOWHUQDWLYHVWKDWLWKDVFRQVLGHUHG
LQDGRSWLQJLWVUXOHVZKLFKPD\LQFOXGHWKHIROORZLQJIRXUDOWHUQDWLYHV DPRQJRWKHUV   WKH
HVWDEOLVKPHQWRIGLIIHULQJFRPSOLDQFHRUUHSRUWLQJUHTXLUHPHQWVRUWLPHWDEOHVWKDWWDNHLQWRDFFRXQWWKH
UHVRXUFHVDYDLODEOHWRVPDOOHQWLWLHV  WKHFODULILFDWLRQFRQVROLGDWLRQRUVLPSOLILFDWLRQRIFRPSOLDQFHRU
UHSRUWLQJUHTXLUHPHQWVXQGHUWKHUXOHIRUVPDOOHQWLWLHV  WKHXVHRISHUIRUPDQFHUDWKHUWKDQGHVLJQ
VWDQGDUGVDQG  DQH[HPSWLRQIURPFRYHUDJHRIWKHUXOHRUDQ\SDUWWKHUHRIIRUVPDOOHQWLWLHV

:KLOHWKHNPRMSURSRVHGWKDWIRUHLJQVSRQVRUVKLSGLVFORVXUHUXOHVVKRXOGDSSO\LQDQ\
FLUFXPVWDQFHVLQZKLFKDIRUHLJQJRYHUQPHQWDOHQWLW\GLUHFWO\RULQGLUHFWO\SURYLGHGPDWHULDOIRU
EURDGFDVWRUIXUQLVKHGPDWHULDOWRDVWDWLRQIUHHRIFKDUJH RUDWQRPLQDOFRVW DVDQLQGXFHPHQWWR
EURDGFDVWVXFKPDWHULDOWKH5 2QDUURZVWKHUXOHWRDGGUHVVVSHFLILFDOO\WKRVHFLUFXPVWDQFHVLQZKLFKD
IRUHLJQJRYHUQPHQWDOHQWLW\LVSURJUDPPLQJD86EURDGFDVWVWDWLRQSXUVXDQWWRWKHOHDVHRIDLUWLPH7KH
UXOHVDGRSWHGLQWKH5 2UHTXLUHDVSHFLILFGLVFORVXUHDWWKHWLPHRIEURDGFDVWLIPDWHULDODLUHGSXUVXDQW
WRWKHOHDVHRIWLPHRQWKHVWDWLRQKDVEHHQVSRQVRUHGSDLGIRURULQWKHFDVHRISROLWLFDOSURJUDPPLQJ
RUSURJUDPPLQJLQYROYLQJDFRQWURYHUVLDOLVVXHIXUQLVKHGIRUIUHHDVDQLQGXFHPHQWWRDLUE\DIRUHLJQ
JRYHUQPHQWDOHQWLW\7KHIRFXVRQOHDVLQJDJUHHPHQWVQDUURZVWKHDSSOLFDWLRQRIWKHGLVFORVXUHUXOHV
VLJQLILFDQWO\WKHUHE\PLQLPL]LQJWKHEXUGHQRQEURDGFDVWHUVZKLOHHQVXULQJWKDWYLHZHUVDQGOLVWHQHUVDUH
VXIILFLHQWO\LQIRUPHGDVWRWKHRULJLQRIPDWHULDOEURDGFDVWRQVWDWLRQVZKHQIRUHLJQJRYHUQPHQWDOHQWLWLHV
DUHSURYLGLQJSURJUDPPLQJ0RVWDQGSRVVLEO\DOOQRQFRPPHUFLDOHGXFDWLRQDO1&(SURJUDPPLQJ



See NPRM)&&5FGDWDWSDUD1RFRPPHQWHUREMHFWHGWRWKHUHDVRQLQJIRUWKLVILQGLQJ



NPRM)&&5FGDWSDUD:HQRWHWKDWWKLVUHTXLUHPHQWGRHVQRWDSSO\LIDVWDWLRQGRHVQRWKDYHDQ
H[LVWLQJREOLJDWLRQWRPDLQWDLQ23,)V



NPRM)&&5FGDWSDUD



See86& F 
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)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQ

)&&

DUUDQJHPHQWVZLOOIDOORXWVLGHWKHDPELWRIRXUQDUURZHGUXOHVJLYHQOLPLWDWLRQVRQWKHDELOLW\RI1&(
VWDWLRQVWRHQJDJHLQOHDVLQJDUUDQJHPHQWV$OVRZKLOHWKHNPRM SURSRVHGWRLQFOXGH³IRUHLJQ
PLVVLRQV´DVGHVLJQDWHGSXUVXDQWWRWKH)RUHLJQ0LVVLRQV$FWZLWKLQWKHGHILQLWLRQRIIRUHLJQ
JRYHUQPHQWDOHQWLWLHVWKDWZRXOGWULJJHUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQEDVHGRQEURDGFDVWHUFRQFHUQV
UHJDUGLQJWKHGLIILFXOW\DQGFRPSOLDQFHEXUGHQRILQFOXGLQJWKHVHHQWLWLHVWKH5 2HOLPLQDWHVWKHQIURP
WKHGHILQLWLRQ

$GGLWLRQDOO\EDVHGRQFRPPHQWVIURPEURDGFDVWHUVLQFOXGLQJVPDOOEURDGFDVWHUVWKH
5 2FODULILHVFRPSOLDQFHREOLJDWLRQVWRHQVXUHWKDWXQGHUWKHQDUURZHGVFRSHRIWKHUXOHVWKH\DUHQR
PRUHEXUGHQVRPHWKDQQHFHVVDU\WRVHUYHWKHYLWDOQHHGIRUWUDQVSDUHQF\DERXWZKRLVDWWHPSWLQJWR
LQIOXHQFHYLHZHUVDQGOLVWHQHUV7KH5 2GHWDLOVZKDWLVUHTXLUHGRIEURDGFDVWHUVWRPHHWWKH
³UHDVRQDEOHGLOLJHQFH´VWDQGDUGFRQWDLQHGLQVHFWLRQ F RIWKH$FWVRWKDWEURDGFDVWHUVFDQGHWHUPLQH
LIDIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQGLVFORVXUHLVQHHGHG7KH5 2OLVWVVSHFLILFVWHSVEURDGFDVWHUV
PXVWWDNHWRVDWLVI\WKHVWDQGDUG7KH5 2DOVRDGYLVHVEURDGFDVWHUVWRLQFOXGHDSURYLVLRQLQWKHLUOHDVH
DJUHHPHQWVUHTXLULQJWKHOHVVHHWRQRWLI\WKHEURDGFDVWHUDERXWDQ\FKDQJHLQWKHOHVVHH¶VVWDWXVVXFKDVWR
WULJJHURXUIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUXOHV7KH5 2DOVRDGRSWVEURDGFDVWHUVXJJHVWLRQVWR
UHGXFHFRPSOLDQFHEXUGHQVE\PDWFKLQJWRWKHH[WHQWSRVVLEOHGLVFORVXUHODQJXDJHVL]HIUHTXHQF\DQG
GXUDWLRQUHTXLUHPHQWVFRQWDLQHGLQH[LVWLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDQGDOORZLQJEURDGFDVWHUVWR
VDWLVI\RXUQHZIRUHLJQVSRQVRUVKLSLGHQWLILFDWLRQUHTXLUHPHQWVE\VLPSO\SDVVLQJWKURXJKH[LVWLQJ)$5$
SURJUDPPLQJODEHOVLIWKH\DOVRGLVFORVHWKHFRXQWU\LQYROYHGZLWKSURYLVLRQRIWKHSURJUDPPLQJDQG
FRPSRUWZLWKWKHVL]HDQGIUHTXHQF\UHTXLUHPHQWVFRQWDLQHGLQWKH5 26LPLODUO\LQUHVSRQVHWR
FRPPHQWVIURPEURDGFDVWHUVLQFOXGLQJVPDOOEURDGFDVWHUVWRWKHH[WHQWSRVVLEOHZHPDWFKREOLJDWLRQVWR
SODFHDQGXSGDWHGLVFORVXUHVLQVWDWLRQ23,)VWRRWKHUEURDGFDVWHU23,)REOLJDWLRQV%URDGFDVWHUVKDYH
LQGLFDWHGWKDWLPSOHPHQWLQJVXFKFKDQJHVZRXOGPHDQWKHEXUGHQRQEURDGFDVWHUVZRXOGEHFRQVLGHUDEO\
OHVVDQGPRUHDSSURSULDWH

7KHNPRM VRXJKWFRPPHQWRQWKHEHQHILWVDQGFRVWVDVVRFLDWHGZLWKDGRSWLQJIRUHLJQ
JRYHUQPHQWSURYLGHGSURJUDPPLQJVSRQVRUVKLSLGHQWLILFDWLRQUXOHVDQGUHTXHVWHGVSHFLILFGDWDDQG
DQDO\VLVLQVXSSRUWRIDQ\FODLPHGFRVWVDQGEHQHILWV1RFRPPHQWHUVSURYLGHGTXDQWLILHGFDOFXODWLRQV
RIWKHEHQHILWVRUFRVWVRIWKHSURSRVHGUXOHV7KXVWKH5 2ILQGVWKDWE\QDUURZLQJWKHVFRSHRIWKH
SURJUDPPLQJIRUZKLFKIRUHLJQJRYHUQPHQWDOHQWLW\VSRQVRUVKLSLVUHTXLUHGDQGPLQLPL]LQJFRPSOLDQFH
EXUGHQVDVGHVFULEHGLQWKHSUHFHGLQJSDUDJUDSKVWKHFRVWVIRUEURDGFDVWHUVLQFOXGLQJVPDOOEURDGFDVWHUV
DVVRFLDWHGZLWKWKHUXOHVDUHUHGXFHGVLJQLILFDQWO\IURPWKHLQLWLDOSURSRVDO5HVHDUFKUHYLHZHGE\
&RPPLVVLRQVWDIIDOVRVXJJHVWVWKDWWKHUHDUHPHDVXUDEOHEHQHILWVWRVSRQVRUVKLSLGHQWLILFDWLRQ
GLVFORVXUHV7KHUHIRUHWKH5 2ILQGVWKDWWKHFRVWVLQFOXGLQJWKHFRVWVIRUVPDOOEXVLQHVVHVDVVRFLDWHG
ZLWKDGRSWLQJWKHUXOHVDVPRGLILHGE\WKH5 2GRQRWRXWZHLJKWKHVXEVWDQWLDOSXEOLFEHQHILWV
DVVRFLDWHGZLWKWUDQVSDUHQF\UHJDUGLQJWKHVRXUFHRISURJUDPPLQJKHDUGRUYLHZHGE\WKH$PHULFDQ
SXEOLF




NPRM)&&5FGDWSDUD



1$%Ex Parte/HWWHUDW)R[Ex Parte/HWWHUDW
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7RGD\WKH)HGHUDO&RPPXQLFDWLRQV&RPPLVVLRQUHTXLUHVGLVFORVXUHZKHQIRUHLJQJRYHUQPHQWV
DQGWKHLUDJHQWVOHDVHWLPHWREURDGFDVWFRQWHQWRQDLUZDYHVLQWKH8QLWHG6WDWHV

7KHSULQFLSOHWKDWWKHSXEOLFKDVDULJKWWRNQRZWKHLGHQWLW\RIWKRVHZKRVROLFLWWKHLUVXSSRUWLVD
IXQGDPHQWDODQGORQJVWDQGLQJWHQHWRIEURDGFDVWLQJ,QIDFWWKH&RPPXQLFDWLRQV$FWUHTXLUHVWKDW
SURJUDPPLQJ³IRUZKLFKDQ\PRQH\VHUYLFHRURWKHUYDOXDEOHFRQVLGHUDWLRQLVGLUHFWO\RULQGLUHFWO\SDLG
RUSURPLVHGWRRUFKDUJHGRUDFFHSWHGE\WKHVWDWLRQVREURDGFDVWLQJIURPDQ\SHUVRQVKDOODWWKHWLPH
WKHVDPHLVVREURDGFDVWEHDQQRXQFHGDVSDLGIRURUIXUQLVKHGDVWKHFDVHPD\EHE\VXFKSHUVRQ´

7KH&RPPXQLFDWLRQV$FWDOVRSURKLELWVIRUHLJQJRYHUQPHQWVIURPREWDLQLQJDEURDGFDVWOLFHQVH
6WLOOZHNQRZWKDWIRUHLJQHQWLWLHVDUHSXUFKDVLQJWLPHRQEURDGFDVWVWDWLRQVLQPDUNHWVDFURVVWKH
FRXQWU\LQFOXGLQJ&KLQHVHJRYHUQPHQWVSRQVRUHGSURJUDPPLQJDQG5XVVLDQJRYHUQPHQWVSRQVRUHG
SURJUDPPLQJULJKWKHUHLQRXUQDWLRQ¶VFDSLWDO7KLVLVQRWVWULFWO\DUHFHQWSKHQRPHQRQ'XULQJWKHODVW
VHYHUDO\HDUVSUHVVUHSRUWVDERXWWKHSUHVHQFHRIWKLVSURJUDPPLQJKDYHPXOWLSOLHG0RUHRYHU
&RQJUHVVZRPDQ$QQD(VKRRZURWHWKLVDJHQF\HLJKWWLPHVWRGHPDQGWKDWLWGRVRPHWKLQJWRVKHGOLJKW
RQWKHXVHRIRXUDLUZDYHVE\IRUHLJQJRYHUQPHQWDFWRUV7RGD\¶VGHFLVLRQLVDWHVWDPHQWWRKHU
SHUVHYHUDQFH,WLVDOVRDVWDWHPHQWDERXWQDWLRQDOVHFXULW\DQGWKHSUHVHUYDWLRQRIRXUGHPRFUDWLFYDOXHV

*RLQJIRUZDUGZKHQDEURDGFDVWHUOHDVHVDSRUWLRQRIWKHLUDLUZDYHVWKH\ZLOOQHHGWRDVN
OHVVHHVLIWKH\RUWKHLUSURJUDPPLQJDUHIURPDIRUHLJQJRYHUQPHQWDOHQWLW\,IWKHDQVZHULV\HVD
VSRQVRUVKLSLGHQWLILFDWLRQZLOOQHHGWREHSODFHGRQDLUDQGGRFXPHQWHGLQWKHVWDWLRQ¶VSXEOLFILOH,IWKH
DQVZHULVQRDEURDGFDVWHUZLOOQHHGWRLQGHSHQGHQWO\YHULI\WKHOHVVHHXVLQJWKH)RUHLJQ$JHQW
5HJLVWUDWLRQ$FWZHEVLWHIURPWKH'HSDUWPHQWRI-XVWLFHDQGWKH)&&¶VVHPLDQQXDOIRUHLJQPHGLDRXWOHW
UHSRUWV

7KLVLVVLPSOH,W¶VDERXWWUDQVSDUHQF\,W¶VFRQVLVWHQWZLWKWKHODZ,ZDQWWRWKDQNP\
FROOHDJXHVIRUWKHLUFRQWULEXWLRQVWRWKLVHIIRUW,DOVRZDQWWRWKDQNWKHVWDIIIRUWKHLUZRUNLQFOXGLQJ
0LFKHOOH&DUH\6DUDK:KLWHVHOO%UHQGDQ+ROODQG5DGKLND.DUPDUNDU&KDG*XRDQG-XOLH6DXOQLHU
IURPWKH0HGLD%XUHDX6XVDQ$DURQDQG'DYLG.RQF]DOIURPWKH2IILFHRI*HQHUDO&RXQVHO2OJD
0DGUXJD)RUWLDQG%UDQGRQ0RVVIURPWKH,QWHUQDWLRQDO%XUHDX-HII*HH&KULV6RYDDQG3KLOOLS
5RVDULRIURPWKH(QIRUFHPHQW%XUHDXDQG%HOIRUG/DZVRQIURPWKH2IILFHRI&RPPXQLFDWLRQV%XVLQHVV
2SSRUWXQLWLHV
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$VHDUO\DVVWRULHVEHJDQWRVXUIDFHDERXWSURJUDPPLQJIURPIRUHLJQVWDWHFRQWUROOHGPHGLD
EHLQJDLUHGRQ86EURDGFDVWVWDWLRQVLQFLWLHVOLNH.DQVDV&LW\DQG:DVKLQJWRQ'&$VUHSRUWV
LQFUHDVHGDERXWWKHXVHRIOHDVLQJDJUHHPHQWVWREURDGFDVWIRUHLJQJRYHUQPHQWSURJUDPPLQJZLWKRXW
GLVFORVLQJWKHVRXUFHRIWKDWSURJUDPPLQJ,EHFDPHDODUPHG,WDSSHDUHGWKDWIXQGDPHQWDOQRWLRQVRI
WUDQVSDUHQF\²FRUHWRRXUUHJXODWLRQVLQWKLVVSDFH²ZHUHEHLQJGLVUHJDUGHGUHVXOWLQJLQDXGLHQFHV
IDLOLQJWRNQRZZKRZDVVSHDNLQJWRWKHP,MRLQHGVHYHUDORWKHUYRLFHVLQFDOOLQJIRULQYHVWLJDWLRQDQG
LIQHFHVVDU\UHJXODWRU\DFWLRQWRHQVXUHWKDWRXUVSRQVRUVKLS,'UXOHVUHTXLUHVRXUFHLGHQWLILFDWLRQZKHQ
SURJUDPPLQJRQ86DLUZDYHVLVSURYLGHGRUSDLGIRUE\DIRUHLJQJRYHUQPHQWDOHQWLW\

7KHIDFWRIWKHPDWWHULVWKDWWKHVHVSRQVRUVKLS,'UXOHVZHUHODVWXSGDWHGLQ,DPSOHDVHG
ZLWKWRGD\¶VPRGHUQXSGDWHDVWKLVLWHPFORVHVLGHQWLILHGORRSKROHVWKDWKDYHDOORZHGIRUHLJQ
JRYHUQPHQWVSRQVRUHGSURJUDPPLQJWRUHDFK$PHULFDQDXGLHQFHVZLWKRXWQRWLFHRILWVWUXHVRXUFHRI
RULJLQ7KHSXEOLFKDVDULJKWWRNQRZWKHLGHQWLW\RIWKRVHXVLQJWKHSXEOLFDLUZDYHVWRLQIRUPSHUVXDGH
RUVROLFLWVXSSRUWRWKHUZLVHWKHSXEOLFLVPLVVLQJDFUXFLDOSLHFHRIWKHSX]]OHWKDWLQIRUPVWKHLUGHFLVLRQ
PDNLQJDQGKHOSVLQDVVHVVLQJWKHWUXWKRIZKDWWKH\VHHDQGKHDU

7KHUXOHVZHDGRSWWRGD\UHTXLUHEURDGFDVWHUVWRPDNHVSHFLILFGLVFORVXUHVDWUHDVRQDEOHLQWHUYDOV
ZKHQDLULQJPDWHULDOSURYLGHGRUVSRQVRUHGE\IRUHLJQJRYHUQPHQWDOHQWLWLHVSXUVXDQWWRDOHDVLQJ
DJUHHPHQW%\QDUURZLQJWKHVFRSHWROHDVLQJDJUHHPHQWVZHIRFXVWKLVDFWLRQWRNQRZQVRXUFHVRIWKH
XQDWWULEXWHGSURJUDPPLQJ

7KHUXOHVZHDGRSWWRGD\DOVRDUHUHDVRQDEO\WDLORUHGWRPLQLPL]HWKHEXUGHQRQEURDGFDVW
OLFHQVHHV*LYHQWKHVWDNHVZHDLPWRHQVXUHWKDWall IRUHLJQJRYHUQPHQWVSRQVRUHGEURDGFDVWVDUH
SURSHUO\LGHQWLILHGDVVXFK,WLVWKHUHIRUHUHDVRQDEOHWRUHTXLUHeveryOLFHQVHHWKDWOHDVHVDLUWLPHXQGHU
WKHFLUFXPVWDQFHVGHVFULEHGKHUHLQWRH[HUFLVHUHDVRQDEOHGLOLJHQFHE\LQGHSHQGHQWO\GHWHUPLQLQJ
ZKHWKHUDIRUHLJQJRYHUQPHQWLVWKHVRXUFHRIOHDVHGSURJUDPPLQJ

$IWHUFDUHIXOUHYLHZRIUHFHQWILOLQJVLQWKHUHFRUGZHGHWHUPLQHGWKDWUHDVRQDEOHGLOLJHQFH
VKRXOGVWLOOUHTXLUHDVHDUFKRIWZRUHDGLO\DFFHVVLEOHJRYHUQPHQWSURYLGHGVRXUFHV²WKH'HSDUWPHQWRI
-XVWLFH¶V)$5$ZHEVLWHDQGWKH&RPPLVVLRQ¶VVHPLDQQXDO86EDVHGIRUHLJQPHGLDRXWOHWVUHSRUWV
+RZHYHUDIWHUKHDULQJIURPFRPPHQWHUVWKDWUHTXLULQJOLFHQVHHVDOVRWRSHUIRUP³XQERXQGHG´LQWHUQHW
VHDUFKHVRIOHVVHHV¶QDPHVZRXOGEHRYHUO\EXUGHQVRPHZHHOLPLQDWHGWKDWUHTXLUHPHQW,VXSSRUWWKLV
DQGRWKHUPLQRUPRGLILFDWLRQVWRWKHUXOHVDVSXWIRUWKLQWKHFLUFXODWHGYHUVLRQRIWKLVLWHPEHFDXVHWKH\
DUHLQIRUPHGE\WKHUHFRUGZKLFKLVSUHFLVHO\KRZWKHUXOHPDNLQJSURFHVVVKRXOGZRUN

,ZDQWWRWKDQNWKH&RPPLVVLRQVWDIIHVSHFLDOO\WKRVHLQWKH0HGLDDQG(QIRUFHPHQW%XUHDXV
DQGWKH2IILFHRI*HQHUDO&RXQVHOIRUWKHLUYHU\WKRXJKWIXOZRUNRQWKLVLPSRUWDQWLWHP
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Sponsorship Identification Requirements for Foreign
Government-Provided Programming, Order
Denying Stay Request, MB Docket No. 20-299, DA
No. 21-1518 (rel. Dec. 8, 2021)

Federal Communications Commission

DA 21-1518

Before the
Federal Communications Commission
Washington, D.C. 20554
In the Matter of
Sponsorship Identification Requirements
for Foreign Government-Provided
Programming

)
)
)
)
)

MB Docket No. 20-299

ORDER DENYING STAY PETITION
Adopted: December 8, 2021

Released: December 8, 2021

By the Chief, Media Bureau:
I.

INTRODUCTION

1.
On April 22, 2021, the Commission released its Report and Order (Order) in the above
captioned proceeding adopting requirements that radio and television stations broadcast clear disclosures
for programming that is provided by a foreign governmental entity, and how such stations would exercise
reasonable diligence to determine whether a disclosure is needed.1 On September 10, 2021, the National
Association of Broadcasters (NAB), the Multicultural Media, Telecom and Internet Council (MMTC),
and the National Association of Black Owned Broadcasters (NABOB) (collectively, Petitioners) filed a
Petition for Stay Pending Judicial Review (Stay Petition).2 Petitioners ask the Commission to stay the
Order while their petition for review of the Order is pending before the United States Court of Appeals
for the District of Columbia Circuit.3 We find that the Petitioners have failed to make the required fourpart showing to support such extraordinary equitable relief,4 having failed to demonstrate that: (1) they
are likely to prevail on the merits; (2) they will suffer irreparable harm absent the grant of preliminary

Sponsorship Identification Requirements for Foreign Government-Provided Programming, Report and Order, 36
FCC Rcd 7702, 7702-03, para. 1 (2021) (Order).
1

Petition for Stay Pending Judicial Review of the National Association of Broadcasters (NAB), the Multicultural
Media, Telecom and Internet Council (MMTC), and the National Association of Black Owned Broadcasters
(NABOB), MB Docket No. 20-299 (filed Sept. 10, 2021) (Stay Petition).
2

Id. at 1; Petition for Review, the National Association of Broadcasters, the Multicultural Media, Telecom and
Internet Council, and the National Association of Black Owned Broadcasters v. FCC, No. 21-1171 (D.C. Cir. filed
Aug. 13, 2021). In addition, on July 19, 2021, the ABC Television Affiliates Association, CBS Television Network
Affiliates Association, FBC Television Affiliates Association, and NBC Television Affiliates (the Affiliates) filed a
petition with the Commission seeking a clarification of the Order. See Affiliates’ Petition for Clarification, MB
Docket No. 20-299 (filed July 19, 2021) (Petition for Clarification). The Affiliates seek a clarification that the rules
contained in the Commission’s Order and the inquiries associated with these rules do not apply when a station “sells
time to advertisers in the normal course of business,” in contrast to when it leases airtime on the station. Id. The
Petition for Clarification is currently pending before the Commission.
3

As stated by the Supreme Court, “[a] stay is an ‘intrusion into the ordinary processes of administration and judicial
review,’ . . . and accordingly ‘is not a matter of right, even if irreparable injury might otherwise result’” to the
movant. Nken v. Holder, 556 U.S. 418, 427 (2009) (internal citations omitted). “The party requesting a stay bears
the burden of showing that the circumstances justify an exercise of that discretion.” Id. at 433-34.
4
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relief; (3) other parties will not be harmed if the stay is granted; and (4) the public interest would favor
grant of the stay.5 Accordingly, we deny the request to stay the effectiveness of these rules.
II.

BACKGROUND

2.
The principle that the public has a right to know the identity of those soliciting their
support is a fundamental and long-standing tenet of broadcast regulation.6 Indeed, the Commission
promulgated its recent foreign sponsorship identification rules against the backdrop of regulation that has
evolved over ninety years to ensure that the public is informed when airtime has been purchased on
broadcast stations in an effort to persuade audiences and to enable the public to distinguish between paid
content and material chosen by the broadcaster itself.7
3.
The Commission adopted the foreign sponsorship identification rules specifically to
target situations where a station broadcasts material sponsored by a foreign governmental entity.8
Although foreign governments and their representatives are legally prohibited from holding a broadcast
license directly, foreign governments have contracted with the licensee of a broadcast station to air
programming of the foreign government’s choosing, or to lease the entire capacity of a radio or television
station, without adequately disclosing the true source of the programming.9 As noted in the NPRM, in
many such instances, foreign government programming is not provided to licensees by an entity or
individual immediately identifiable as a foreign government.10 For example, an agency or department of
a foreign government may not include the name of the foreign country or government in its title.11 In
other instances, the linkage between the foreign government and the entity providing the programming
may be attenuated in an effort to obfuscate the true source of the programming.12 Prior to the
Commission’s Order, there was no specific requirement to identify a foreign governmental entity by
name nor indicate the country to which the governmental entity was linked. Accordingly, the foreign
sponsorship identification rules adopted in the Order sought to eliminate ambiguity for the viewer or
listener regarding the source of programming provided by foreign governmental entities.
4.
In the Order, the Commission adopted requirements modifying the Commission’s
existing sponsorship identification rules by requiring broadcast stations to air clear disclosures for
Washington Metro. Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977); Virginia
Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958) (per curiam); see also Nken v. Holder, 556
U.S. at 425, 435 (noting that “[t]here is always a public interest in prompt execution” of government orders and,
thus, the harm to the government in not being able to execute its duty factors into public interest considerations).
5

The Commission’s words from nearly sixty years ago, in the context of adopting changes to the sponsorship
identification rules, remain equally applicable today: “Perhaps to a greater extent today than ever before, the
listening and viewing public is being confronted and beseeched by a multitude of diverse, and often conflicting,
ideas and ideologies. Paramount to an informed opinion and wisdom of choice in such a climate is the public’s need
to know the identity of those persons or groups who solicit the public’s support.” Amendment of Sections 3.119,
3.289, 3.654 and 3.789 of the Commission’s Rules, Report and Order, 34 FCC 829, 849, para. 59 (1963).
6

See Sponsorship Identification Requirements for Foreign Government-Provided Programming, Notice of Proposed
Rulemaking, 35 FCC Rcd 12099-105, paras. 1-11 (2020) (NPRM) (describing the evolution of the statutory
sponsorship identification requirements in section 317 of the Act and the Commission’s implementing regulations).
7

Order, 36 FCC Rcd at 7708-13, paras. 14-23. The Order defined the term “foreign governmental entity” to
include those entities or individuals who would trigger a disclosure pursuant to the foreign sponsorship identification
rules. Id. The instant order accords to the term “foreign governmental entity” the definition established in the
Order.
8

9

Id. at 7702-04, paras. 1, 4 & nn.9, 10. NPRM, 35 FCC Rcd at 12099, 12106, 12120, paras. 1, 13, & n.118.

10

NPRM, 35 FCC Rcd at 12106, para 13.

11

Id.

12

Id.

2
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programming that is provided by a foreign governmental entity pursuant to leasing agreements.13 The
foreign sponsorship identification rules require a disclosure at the time of broadcast if material aired
pursuant to the lease of time on the station has been sponsored, paid for, or furnished by a foreign
governmental entity.14 The required disclosure uses standardized language to indicate the specific entity
and country involved and must be made at the beginning and end of the broadcast and no less frequently
than every 60 minutes for broadcasts of over an hour in duration.15
5.
The Order also adopted a requirement that a station airing foreign government-provided
programming16 pursuant to a lease agreement must place copies of its disclosures, the names of any
programming to which the disclosures are appended, and the date and time the programming aired in its
Online Public Inspection File.17 To make the rules’ terms clear and easy to understand, the Order uses
existing definitions, statutes, or determinations by the U.S. government as to when an entity or individual
qualifies as a “foreign governmental entity.”18 These definitions draw from the Foreign Agents
Registration Act of 1938 and the Communications Act of 1934, as amended.19
6.
Finally, to provide broadcast licensees with detailed guidance for complying with the
rules, the Order explains how a licensee may fulfill its existing statutory obligation to “exercise
reasonable diligence” to determine if a disclosure is required under the adopted foreign sponsorship
identification rules.20 The Order states that broadcasters must inform lessees of the newly adopted
requirement and inquire of lessees, when entering into a new lease agreement and at renewal, whether the
lessee falls into any of the categories that would qualify the lessee as a foreign governmental entity.21
Broadcasters must also inquire of the lessee whether the lessee knows if anyone involved in the
production or distribution of the programming that will be aired pursuant to the lease agreement, or a sublease, qualifies as a foreign governmental entity and has provided some type of inducement to air the
programming.22 If the response to these inquiries is in the negative, then a broadcast licensee is to
confirm the lessee’s status, by consulting the Department of Justice’s Foreign Agents Registration Act
(FARA) website and the Commission’s semi-annual U.S.-based foreign media outlets report, both of
which are publicly accessible.23 A broadcast licensee must also memorialize the inquiries listed above to
track compliance and retain such documentation in the licensee’s records for either the remainder of the

13

Order, 36 FCC Rcd at 7703-04, 7713-17, paras. 3, and 24-31.

14

Id. at 7708-09, para. 14.

15

Id. at 7727-30, paras. 50-56.

In this Order, use of the term “foreign government-provided programming” refers to all programming that is
provided by an entity or individual that qualifies as a “foreign governmental entity” pursuant to the Commission’s
foreign sponsorship identification rules. See Order, 36 FCC Rcd at 7739-41, Appendix A (listing new section
73.1212(j)(1) of the Commission’s rules).
16

17

Order, 36 FCC Rcd at 7730-31, paras. 57-61.

18

Id. at 7709-12, paras. 15-20.

19

Id.

20

Id. at 7719-20, 7739-41, para. 35, and Appendix A (laying out the new 47 CFR § 73.1212(j).

Id. at 7720-21, para. 38. The Order also requires that lease agreements that are in place when the foreign
sponsorship identification rules become effective come into compliance with the new requirements, including
undertaking reasonable diligence, within six months. Id. at 7727, para. 48.
21

22

Id. at 7721, 7739-41, para. 39, and Appendix A.

Id. at 7722-23, 7739-41, paras. 40-41, and Appendix A. The Commission’s semi-annual U.S.-based foreign
media outlets report is accessible via the Commission’s website.
23

3
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then-current license term or one year, whichever is longer, so as to respond to any future Commission
inquiry.24
7.
In their Stay Petition, Petitioners contend that the Order contravenes section 317 of the
Act, violates the Administrative Procedure Act (APA) by being arbitrary and capricious, and unduly
burdens speech in contravention of the First Amendment.25 Petitioners assert that by requiring licensees
to verify a lessee’s status via publicly accessible sources, the Order violates the plain language of section
317(c) as interpreted by the D.C. Circuit Court, asserting that section 317(c) requires licensees to do no
more than obtain information from entities with which they are in immediate contact.26 Petitioners also
argue that the Order is arbitrary and capricious because the Commission does not establish a problem
warranting regulation of all leased programming nationwide, fails to impose the disclosure requirements
on non-broadcast media distributors, and subjects more types of leased programming to the investigation
requirements than reasonably should be included.27 Petitioners cite these same reasons in asserting that
the Order unduly burdens speech and violates the First Amendment.28 Finally, Petitioners contend that
compliance with the Commission’s foreign sponsorship identification rules will subject them to
irreparable economic harm of the sort that justifies a stay and that the balance of hardships and public
interest weigh in favor of a stay.29 For the reasons discussed below, the Bureau finds that Petitioners have
failed to meet their requisite burden of demonstrating why the circumstances at issue here justify such
extraordinary relief.30
III.

DISCUSSION
A.

Petitioners Have Failed to Show a Likelihood of Success on the Merits

8.
Petitioners’ allegations that the Order violates section 317(c) of the Act, is arbitrary and
capricious, and contravenes the First Amendment are unlikely to succeed on the merits. As discussed in
greater detail below, the relevant statutory provisions and their accompanying legislative history, the
careful tailoring of the Commission’s new requirements to address the identified harm, as well as First
Amendment jurisprudence highlight the fallacies of Petitioners’ claims and demonstrate why a stay is not
justified in this case.
1.

The Order’s Reasonable Diligence Requirements Do Not Violate Section
317(c) of the Act

9.
The Order’s reasonable diligence requirements regarding foreign government-sponsored
programming are wholly consistent with section 317(c) of the Act.31 The minimal requirements address
24

Id.

25

Stay Petition at 1-2.

26

Id. at 8-12.

27

Id. at 12-15.

28

Id. at 16.

29

Id. at 17-20.

30

See supra para. 1 (laying out criteria for a stay).

Section 317(a) of the Act requires a licensee to make an announcement about any content aired in exchange for
money or other consideration disclosing by whom on or whose behalf such payment was made. 47 U.S.C. § 317(a).
Section 317(c), in turn, states that “[t]he licensee of each radio station shall exercise reasonable diligence to obtain
from its employees, and from other persons with whom it deals directly in connection with any program or program
matter for broadcast, information to enable such licensee to make the announcement required by this section.” 47
U.S.C. § 317(c). Drawing from the additional statutory authority contained in section 317(e), which directs the
Commission to prescribe regulations to implement the provisions of section 317, the Commission modified its
existing sponsorship identification rules to address the circumstance of a foreign governmental entity’s leasing time
on a station. See 47 U.S.C. § 317(e) and Order generally.
31

4
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the root problem of foreign governments’ leasing time on broadcast stations without full disclosure and
provide an efficient and objective means by which to determine whether a foreign governmental entity is
the source of the programming at issue. Moreover, any suggestion that the foreign sponsorship
identification rules disregard the “deals directly” language contained in section 317(c)32 are based on a
mischaracterization of the rules themselves.
10.
The rules require that, as an initial matter, the licensee make inquiries of the lessee -- i.e.,
a person with whom the licensee “deals directly” -- about whether the lessee is either a foreign
governmental entity or is aware of anyone further back in the chain of production or distribution
qualifying as a foreign governmental entity. If the lessee responds in the negative, the licensee must
independently verify only the lessee’s status via two publicly accessible websites.33 To the extent that
Petitioners claim that the foreign sponsorship identification rules require the licensee to undertake an
independent investigation of whether someone further back in the chain of production or distribution
qualifies as a foreign governmental entity, this is a misrepresentation or misunderstanding of the new
rules.34 Merely imposing a disclosure requirement in the absence of reasonable efforts on the part of
licensees to determine whether a foreign governmental entity has sponsored the relevant programming
would render section 317(c) of the Act toothless, as such information cannot be readily discerned without
the steps outlined in the Commission’s order.
11.
Section 317(c) requires a licensee to exercise “reasonable diligence” to obtain
information to make a sponsorship announcement “from . . . persons with whom [the licensee] deals
directly in connection with any program or program matter for broadcast.”35 Relying on language in
Loveday v. F.C.C.,36 Petitioners assert that the statute “is satisfied by appropriate inquiries made by the
station to the party that pays it for the broadcast.”37 The Loveday language does not, however, answer the
question of whether there is ever any duty to investigate further. In fact, the statute is silent as to whether
“reasonable diligence” ever imposes a duty to confirm or investigate the paying party’s response to
inquiries. In the Order, the Commission reasonably concluded that section 317(c) imposes a limited duty
to do so in the circumstances covered by the foreign sponsorship identification rules.
12.
The ordinary meaning of “reasonable diligence” is “[a] fair degree of reasonable
diligence expected from someone of ordinary prudence under circumstances like those at issue.”38 The
legislative history indicates that Congress intended to accord the term its ordinary meaning, and, thus,
allow the Commission to use its expertise in determining how to apply this standard in given situations.39
Whether someone of ordinary prudence would investigate sponsorship information depends on the
See Stay Petition at 4 (stating that during the rulemaking Petitioners had urged the Commission to “implement the
‘reasonable diligence’ requirement in a manner consistent with the sponsorship identification statute by allowing
stations to make inquiries of those with whom they ‘deal directly’ and that are likely to be foreign entities, rather
than consulting government lists”).
32

See supra para. 6 stating that the lessee must consult the Department of Justice’s FARA website and the
Commission’s semi-annual U.S.-based foreign media outlets report, both of which are publicly accessible.
33

See Stay Petition at 8-12 (asserting that the Commission’s foreign sponsorship identification rules somehow
constitute an “independent investigation” in contravention of the statute which only requires “appropriate inquiries
made by the station to the party that pays it for the broadcast.”)
34

35

47 U.S.C. § 317(c).

36

Loveday v. F.C.C., 707 F.2d 1443 (1983) (Loveday).

37

See Petition at 9 (quoting Loveday, 707 F.2d at 1449).

38

Black’s Law Dictionary (11th ed. 2019).

Leg. History of the Communications Act Amend. Of 1960: P.L. 86-752; 74 Stat. 889, Sept. 13, 1960, p. 31 (1960)
(“the term ‘reasonable diligence’ has a sufficiently accepted legal meaning so as to permit the Commission to apply
this standard in given factual situations,” quoting statement of Federal Communications Commission Chairman to
the Communications Subcommittee of the Senate Committee on Interstate & Foreign Commerce, Aug. 10, 1960).
39
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circumstances at issue. For example, how credible is the information provided? A licensee cannot rely
on information that is “simply not credible.”40 Likewise, the nature of the broadcast may also be a factor.
For instance, “[t]he ‘reasonable diligence’ standard can require a higher duty of care by stations whose
formats or other circumstances make them more susceptible to payola.”41 Whether any investigation is
appropriate may also depend on the practicability of investigation.
13.
Here, the Commission found that lease agreements (i.e., the relevant program format) are
“the primary means . . . by which foreign governmental entities are accessing U.S. airwaves.”42 As such,
it was appropriate to require more care by stations that lease programming. As the Commission’s
definition of “foreign governmental entity” is tied to preexisting statutory definitions in the Foreign
Agents Registration Act of 1938 and the Communications Act of 1934, assessing the credibility of a
lessee’s negative response need not depend on the licensee’s subjective analysis of the lessee’s response.
Rather, the names of entities that have been determined to meet the definitions appear in two public
sources, enabling licensees to verify a lessee’s negative response through a “straightforward and limited
search.”43 The Commission’s conclusion that, under the circumstances at issue, “reasonable diligence”
requires a licensee to consult these two public sources to confirm information provided by a lessee44 was
reasonable and consistent with the statutory language.
14.
In claiming that the Order’s requirements violate the statutory “reasonable diligence”
standard, Petitioners rely exclusively on one case, the Loveday case,45 the facts of which are entirely
different from the situation at hand. As a threshold matter, the Loveday case does not address the scope
of the Commission’s authority to promulgate regulations pursuant to section 317 of the Act. Rather, the
Loveday court focused on whether “the Commission’s interpretation of its own regulations as applied in
[that] case [was] reasonable and consistent with section 317 of the Communications Act.”46 Specifically,
the Loveday case addressed whether it was reasonable for the Commission to find that licensees had met
their reasonable diligence obligation by disclosing as the sponsor the entity that had paid the licensees for
the programming.47 The Loveday court’s statements about whether the Commission could require
anything more related to the circumstances presented in that case,48 and, hence, have no bearing on the
instant matter. In that case, the court granted deference to the Commission’s interpretation of its
reasonable diligence requirement in the context of the sponsorship identification rules as they existed at
that time.
15.
The U.S. Court of Appeals for the Sixth Circuit recognized in an earlier case, however,
that the Commission is not precluded from providing further clarity as to what constitutes reasonable

Trumper Communications of Portland, Ltd., 11 FCC Rcd 20415, 20418 (MB 1996) (finding stations could not
rely on named sponsor’s assurances as to real party in interest that were contradicted by evidence from public
filings).
40

41

Commission Warns Licensees About Payola and Undisclosed Promotion, Public Notice, 4 FCC Rcd 7708 (1988).

42

Order, 36 FCC Rcd at 7703-04, para. 3.

43

Id. at 7725-26, para. 45 and 7710-11, para. 17.

44

Id. at 7722-23, paras. 40-41.

45

Loveday, 707 F.2d 1443.

46

Id. at 1459 (emphasis added).

In that case, the petitioners had named another entity as the source of the programming in letters to the licensees,
though they provided no documentation or other support for their claims that the real sponsor was someone other
than the entity that had paid for the programming. Loveday, 707 F.2d at 1448-49.
47

As the Loveday court itself noted in determining the appropriate standard of review: “The ruling challenged here
was issued in a specific factual context and resolved only the issues presented by petitioners’ application.” Loveday,
707 F.2d at 1447.
48
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diligence in the context of its sponsorship identification rules.49 In the WHAS case, that court stated:
“[W]e are by no means precluding the FCC from adopting a Regulation calculated to require a station to
make reasonable efforts to go beyond a named ‘sponsor’ for a political program in order to ascertain the
real party in interest for purposes of announcement.”50 We note that the Loveday case, which Petitioners
rely on so heavily, does not dispute the Sixth Circuit’s determination that the Commission has this
authority. Rather, the Loveday court merely states that since amending its regulations after the WHAS
ruling, “the Commission ha[d] never indicated in enforcement proceedings that section 317 or its own
regulations require a station to conduct any investigation or to look behind the plausible representations of
a sponsor that it is the true party in interest.” 51 In this case, however, the Commission has adopted clear
procedures for a licensee to follow in performing its reasonable diligence to ascertain whether
programming has been provided by a foreign governmental entity.52
16.
As the Commission explained in detail in the NPRM and Order, the foreign sponsorship
identification rules are consistent with legislative history accompanying the statute as well. Petitioners’
claim that “the Commission recites but does not analyze the statutory language or history of Section
317(c)”53 disregards not only the discussion in the Order about the statute,54 but also the extensive
discussion about the background of sections 317 and 50755 in the NPRM that established the foundation
for the Commission’s proposal to require broadcasters to make certain inquiries regarding the status of
those providing programming to be aired on broadcast stations.56 Petitioners’ assertion that Congress
never intended for the type of queries adopted in the Commission’s Order is based on highly selective
fragments of that legislative history and cannot withstand further examination.
17.
Rather than focusing on the impetus for the 1960 amendments, which include the very
statutory provision that Petitioners assert has been misconstrued, Petitioners instead discuss what
49

United States of America v. WHAS, Inc., 385 F.2d 784 (1967) (WHAS).

The WHAS case concerned a Commission appeal of a federal district court ruling finding that the Commission’s
sponsorship identification rules as they existed in the early 1960s left some ambiguity about the level of
investigation required to determine the true sponsor of certain programming. WHAS, 385 F.2d at 788. In response
to this decision, in 1975, the Commission modified its rules to include the “could be known” language contained in
the current rule, which holds a licensee responsible for what is known or could be known regarding the source of the
programming through reasonable diligence. See Amendment of the Commission’s Sponsorship Identification Rules
(Sections 73.119, 73.289, and 76.221), Report and Order, 52 FCC 2d 701 (1975). In modifying its rule, the
Commission stated:
50

Broadcasters are licensed to act as trustees for a valuable public resource and, in view of the public’s
paramount right to be informed, some administrative burdens must be imposed on the licensee in this area.
These burdens simply ‘run with the territory.’
Id. at 709, para. 24.; see also NPRM, 35 FCC Rcd at 12122-23, nn.127, 134; Order, 36 FCC Rcd at 7725-26, n.132.
51

Loveday, 707 F.2d at 1456-57.

As stated in the Order, the specific guidance provided in the foreign sponsorship identification rules about what
constitutes “reasonable diligence” with regard to foreign government-provided programming (i.e., what inquiry to
make of whom, where specifically to look when investigating a lessee’s status, and the frequency of such inquiries)
obviates the concern raised by the Loveday court about licensees having “to guess in every situation what the
Commission would later find to be ‘reasonable diligence.’” Order, 36 FCC Rcd at 7725-26, n. 132.
52

53

Stay Petition at 10.

54

See, e.g., Order, 36 FCC Rcd at 7704-06, 7720-21, 7726-27, paras. 5-8, 37-39, 46-47.

55

47 U.S.C. §§ 317, 508.

See NPRM, 35 FCC Rcd at 12100-06, paras. 4-12 (discussing at length how starting with the Radio Act of 1927,
through the Communications Act of 1934, and amendments thereto, as well as the associated legislative history, it
has been clear that Congress places paramount importance on broadcast audiences knowing who is trying to
persuade them, and on the Commission’s implementing regulations that require the necessary disclosures).
56
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Congress may have intended in choosing to include sponsorship identification requirements in the Radio
Act of 1927.57 In their one attempt to reference the legislative history associated with the 1960
amendments, Petitioners assert that “[t]he legislative history of the 1960 Act indicated that the licensee
would not be an insurer of the accuracy of the disclosure; in other words, ‘a licensee need not go behind
the information it receives to guarantee its accuracy.’”58 This claim relies on a single footnote reference
in the Loveday case to a Senate Report that accompanied the 1960 amendments. In fact, the Senate
Report clearly states that licensees should make an effort to determine who is the true sponsor of the
programming and describes the reasonable diligence requirement of subsection (c) as follows:
“The term “reasonable diligence” would require the licensee to take
appropriate steps to secure such information, but it would not place a licensee
in the position of being an insurer, nor does this condition permit a licensee to
escape responsibility for sponsorship announcements by inactivity on his
part.”59
The reference to “appropriate steps to secure such information” and the statement about not permitting the
“licensee to escape responsibility for sponsorship announcements by inactivity on his part” support the
Commission’s implementation of the “reasonable diligence” standard in the context of foreign
government-provided programming by clarifying the appropriate steps to be taken – in this case requiring
broadcasters to make certain basic inquiries of their lessees and consult two publicly accessible federal
government websites.
18.
Given the language of section 317(c) and the accompanying legislative history, as well as
the case law, Petitioners’ interpretation of section 317(c) is unduly limited. Accordingly, the Bureau
finds that the reasonable diligence requirements adopted by the Order are wholly consistent with section
317(c) of the Act and Petitioners are unlikely to prevail on that argument.
2.

The Commission’s Order is Not Arbitrary and Capricious Under the APA

19.
Petitioners’ allegations that the Order is arbitrary and capricious under the APA are
likewise unfounded and unlikely to succeed on the merits.60 Contrary to Petitioners’ contentions, the
Commission clearly established a predicate for nationwide rulemaking and a proper basis for modifying
the sponsorship disclosure rules applicable to broadcast stations. Petitioners’ claims that the adopted
rules are both over- and under-inclusive do not withstand scrutiny, and largely simply repeat issues raised,
considered, and rejected, during the rulemaking proceeding.
20.
Contrary to Petitioners’ assertion that “the Commission did not establish a problem
warranting the nationwide regulation of all leased programming at all of the 1,324 commercial television
stations and 11,288 commercial radio stations across the country,”61 the NPRM and Order clearly
See Stay Petition at 9 (quoting from Loveday, 707 F.2d at 1451) (“noting that Congress, in enacting the original
sponsorship identification requirement in the Radio Act of 1927, ‘imposed only a very limited obligation upon
broadcasters: to announce that a program had been paid for or furnished to the station by a third-party and to identify
that party’”). While the Loveday case, which Petitioners cite in support of their assertions, devotes considerable
attention to the legislative history associated with the Radio Act of 1927, the Bureau finds that the more relevant
legislative history for the purposes of the instant order relates to the 1960 amendments, which adopted both the
provision at issue and related provisions seeking disclosure of the individual who has sponsored the programming,
even if that individual is not in direct contact with the licensee. See Loveday, 707 F.2d at 1449-1452 (discussing the
legislative history associated with the Radio Act of 1927).
57

Stay Petition at 10 (citing Loveday, 707 F.2d at 1455, n.18, which in turn quoted Senate Report No. 1857, 86th
Cong., 2d Sess. at 6 (Aug. 19, 1960)).
58

59

Senate Report No. 1857, 86th Cong., 2d Sess, at 6 (Aug. 19, 1960).

60

Stay Petition at 12-15.

61

Id. at 12.
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articulate the basis for the Commission’s action and how it addressed the potential harm identified.62
Taking the Petitioners’ assertion to its logical conclusion would lead to a preposterous outcome with
regard to regulatory authority. There is no requirement that the American public suffer some requisite
amount of harm before regulatory intervention is justified.63 Moreover, as described in the NPRM,
Congress passed sponsorship identification legislation precisely because there is harm to consumers
stemming from undisclosed influences.64 The Commission properly identified and articulated its
concern, conducted a rulemaking proposing regulations to address that problem rooted in the agency’s
statutory authority, and adopted rules tailored to the harm supported by the record developed. As such,
Petitioners’ argument that the rulemaking was arbitrary and capricious cannot withstand scrutiny.
21.
Further, Petitioners’ claim that the Order is deficient because the Commission offers too
few examples of undisclosed foreign government programming is circular in nature.65 The rulemaking at
issue was prompted by evidence of undisclosed foreign government programming and the lack of
transparency this creates for the American broadcast audience contrary to section 317 of the Act. It is
precisely because there has been no disclosure requirement, no standardized guidance about how to
identify a foreign governmental entity, and insufficient inquiry by broadcasters as to the source of
programming that programming sponsored by a foreign governmental entity has been undetected.
Nevertheless, as documented in the NPRM and Order, the Commission identified a number of such
circumstances, as well as mounting evidence that foreign government controlled media outlets are
increasingly disseminating material in the United States, often without the audience’s awareness of the
material’s origin.66
22.
Petitioners’ assertion that one of the Order’s examples of undisclosed foreign
government-provided programming is a Chinese sponsor whose name does not currently appear on either
of the two public websites that broadcasters must consult in no way impacts the utility of the
Commission’s foreign sponsorship identification rules.67 In establishing disclosure requirements for
foreign government-provided programming, the Commission provided a path to greater transparency,
while also guarding against unnecessarily inserting itself and broadcasters into complicated
determinations about who and what may qualify as a foreign governmental entity.68 As described in the
NPRM and Order, the Commission reasonably elected to rely on existing statutes and determinations
rather than creating a new regulatory paradigm, or providing very general guidance that might have led to
unbounded investigations about any possible linkages between entities that provide programming and a
foreign government. Furthermore, both the FARA website listings and the U.S.-based foreign media
outlet lists are dynamic in nature, and the entities appearing on those lists may change periodically.
Accordingly, Petitioners’ observation that the specific parties involved in one example discussed in the
Order were not currently registered on either of the relevant websites does not undercut the validity of the
Commission’s rulemaking or the reasonable basis for the regulations adopted.

See, e.g., NPRM, 35 FCC Rcd at 12105, 12106, 12119, 12120, n.40-41, para. 13, n.115-16, para. 43; Order, 36
FCC Rcd at 7702-03, 7704, nn.1, 9, 10.
62

63

See infra n. 95 (discussing agency authority to undertake prophylactic responses to perceived risks).

64

NPRM, 35 FCC Rcd at 12100-05, paras. 4-11.

65

Stay Petition at 12.

See, e.g., NPRM, 35 FCC Rcd at 12106, n.42 (describing news article by Anna Massoglia and Karl EversHistrom), Russia Paid Radio Broadcaster $1.4 Million to Air Kremlin Propaganda in DC, OpenSecrets.org (July 1,
2019), https://www.opensecrets.org/news/2019/07/russia-paid-radio-broadcaster-1-4-million-to-air-kremlinpropaganda/ (describing how a Florida-based company, RM Broadcasting LLC, had been acting as a middleman
brokering airtime for Russian government-owned Sputnik International).
66

67

Stay Petition at 13.

68

See NPRM, 35 FCC Rcd at 12107-10, paras. 17-18; Order, 36 FCC Rcd at 7709, para. 15.
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23.
Further, in contending that the Order is “dramatically overinclusive” the Petitioners
merely repeat their previously addressed—and rejected—proposals about how to interpret the “reasonable
diligence” standard. Referring back to their proposals from the underlying rulemaking, Petitioners claim
that the “Commission refused to impose any reasonable limit on the type of leased programming subject
to investigation requirements.”69 In making this claim, Petitioners disregard that the Order significantly
narrowed the application of the foreign sponsorship identification rules from the initial NPRM proposal,
which would have applied the disclosure requirements to all foreign government-provided programming,
irrespective of whether the programming was provided via a leasing arrangement.70 Based on
submissions by the Petitioners and others,71 the Commission determined that focusing on the airing of
programming on U.S. broadcast stations pursuant to leasing agreements would address the primary
present concern with foreign governmental actors gaining access to American airwaves without disclosing
the programming’s origin to the public.72 In this way, the Commission tailored the rules consistent with
the developed record to avoid burdening more programming than necessary.
24.
While Petitioners had previously urged the Commission, in lieu of adopting specific
guidance implementing the statutory “reasonable diligence” standard, to require broadcasters to engage in
“reasonable diligence” “only if they have reason to believe that their lessee is affiliated with a foreign
governmental entity,”73 the Commission expressly rejected this proposal to limit the types of leasing
arrangements subject to the rules. In the Order, the Commission found that the Act does not contain a
threshold showing of “reason to believe” before requiring broadcasters to engage in “reasonable
diligence.”74 Moreover, the Commission determined that the practical implication of adopting a standard
based on broadcasters’ subjective beliefs regarding which entities or individuals may have ties to a
foreign governmental entity opens the door to arbitrary determinations based on factors such as whether
the broadcaster has had a previous long-standing relationship with a lessee and would insert an
unnecessary level of ambiguity into whether new entrants are receiving nondiscriminatory treatment.75
25.
In addition, the Petitioners’ preference that the Commission impose a disclosure
obligation on cable operators and other media platforms76 is irrelevant to the Commission’s use of its
existing authority to adopt appropriate regulations for broadcast stations. As discussed in detail below,
the Commission has longstanding statutory authority to adopt sponsorship identification rules as to
broadcast stations. Indeed, the Commission’s adoption of rules here is consistent with the Commission’s
prior application of section 317 of the Act as to broadcasters. Whether the Commission can or should
impose similar disclosure requirements on other services does not in any way undermine its determination

69

Stay Petition at 14.

70

NPRM, 35 FCC Rcd at 12115-17, 12123-26, paras. 30-33, 48-51.

Order, 36 FCC Rcd at 7736, n.73 (reiterating ex partes by NAB, NPR, and Fox Corp. stating that focusing the
application of the disclosure requirement on leasing arrangements would be appropriate).
71

72

Id. at 7713-14, paras. 24-25.

73

Id. at 7724-25, paras. 44-45.

74

Id. at 7724-25, para. 44.

Id. at 7725, n.129. With regard to Petitioners’ alleged concerns about the Order’s potentially requiring
disclosures for certain forms of advertising, we note that there is currently a pending Petition for Clarification before
the Commission on this issue, and Petitioners have chosen not to participate in that proceeding. See Stay Petition at
14-15 and n.3 supra (describing Petition for Clarification).
75

76

Stay Petition at 13-14 (asserting that the regulations are “underinclusive”).
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to exercise its authority to implement disclosure obligations on broadcasters consistent with its statutory
mandate to do so.77
26.
For these reasons, we find the Petitioners’ contention that the Commission’s action in this
proceeding was arbitrary and capricious to be without merit and unpersuasive.
3.

The Order’s Requirements Do Not Violate the First Amendment

27.
The foreign sponsorship identification rules do not violate the First Amendment and,
consequently, Petitioners’ constitutional arguments also are unlikely to succeed on the merits.78
Petitioners’ contention that the rule is subject to “at least exacting scrutiny,”79 ignores that “of all forms of
communication, it is broadcasting that has received the most limited First Amendment protection.”80
“[T]he Supreme Court has described First Amendment review of broadcast regulation as ‘less rigorous’
than in other contexts based on the spectrum scarcity rationale.”81 The D.C. Circuit declined to apply
exacting (also known as “intermediate”) scrutiny to a content-neutral broadcast regulation in Ruggiero v.
FCC, instead applying a “heightened rational basis” standard of review.82 The Commission’s foreign
sponsorship identification rules are content-neutral because they require an announcement for leased
“programming provided by any foreign government,” regardless of content or whether the foreign
government’s “interests are directly at odds with the United States.”83
28.
The recently adopted rules also impose a less severe burden on speech than the regulation
at issue in Ruggiero, which made former pirate broadcasters “ineligible to obtain [a low-power FM radio]
license - the only type of license practicably available to most individuals.”84 “By compelling some
disclosure of information and permitting more,”85 the disclosure rule adopted by the Commission
“promote[s] greater transparency” rather than prohibiting or restricting broadcasters’ speech.86 In all
events, the foreign sponsorship identification rules will satisfy exacting scrutiny.87 As discussed below,

See 47 U.S.C. § 317(e) (stating that the “Commission shall prescribe appropriate rules and regulations to carry out
the provisions of this section”); see also infra para. 37 (discussing why under First Amendment jurisprudence it was
reasonable for the Commission to have limited the scope of its Order to broadcasters).
77

78

Stay Petition at 15-17.

79

Id. at 15 (internal quotations and citations omitted).

80

FCC v. Pacifica Found., 438 U.S. 726, 748 (1978).

See Order, 36 FCC Rcd at 7734-35, para. 69, n.188 (citing Turner Broad. Sys. Inc. v. FCC, 512 U.S. 622, 637
(1984) (Turner Broad. Sys.), FCC v. League of Women Voters, 468 U.S. 364, 377 (1984), and Red Lion Broad. Co.
v. FCC, 395 U.S. 367, 388-89 (1969)).
81

Ruggiero v. FCC, 317 F.3d 239, 243-44, 247 (D.C. Cir. 2003) (Ruggiero). Although the Commission found that
the rule complies with the First Amendment “regardless of the level of scrutiny applied,” it did not determine the
applicable level of scrutiny. Order, 36 FCC Rcd at 7734-35, para. 69.
82

Order, 36 FCC Rcd at 7712-13, para. 23 (internal quotations and citations omitted); cf. Turner Broad. Sys., 512
U.S. at 658 (speaker-based laws are suspect “when they reflect the Government's preference for the substance of
what the favored speakers have to say (or aversion to what the disfavored speakers have to say).”).
83

Ruggiero, 317 F.3d at 245. Disclosure requirements “may burden the ability to speak, but they … ‘do not prevent
anyone from speaking.’” Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 366 (2010) (Citizens United)
(quoting McConnell v. Fed. Election Comm’n, 540 U.S. 93, 201 (2003) (McConnell) (subsequent history omitted)).
84

85

Meese v. Keene, 481 U.S. 465, 480-81 (1987).

86

Order, 36 FCC Rcd at 7735, 7736, paras. 69 n.189. 73.

87

Order, 36 FCC Rcd at 7734-36, 7736-37, paras. 69-70, 73.
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the rules are substantially related to a “sufficiently important governmental interest.”88 Moreover, the
burden on speech rights is narrowly tailored to the interest that the Order furthers.89
29.
Governmental interest. The governmental interest at stake is indisputably important.
Indeed, the Commission found that “the government has a compelling interest in ensuring that the public
is aware of when a party has sponsored content on a broadcast station.”90 The Commission found the
interest to be “even more important” where, as here, “a foreign governmental entity is involved.”91 The
importance is further magnified by evidence that “foreign governments increasingly are making use of
U.S. airwaves to promote their policies and viewpoints to the American public.”92
30.
Petitioners argue the governmental interest is “not sufficiently important” because “there
is no widespread, much less national, problem of foreign propaganda” on broadcast stations.93 In their
view, “a wave of foreign propaganda” evidently would be required before any action was warranted.94
But, as the U.S. Court of Appeals for the D.C. Circuit has previously stated, “[a]n agency need not suffer
the flood before building the levee.”95 The Commission reasonably concluded that the examples it cited
represent a larger problem.96 Moreover, as noted above, the very lack of appropriate disclosure to inform
audiences that the programming has been sponsored by a foreign governmental entity or a foreign nation
that led to this rule making means that such material could previously have been aired without knowledge
of such sponsorship by either the public or the Commission.97 Petitioners also contend the Commission
irrationally adopted a national rule in response to what it considers several “hyper-localized” incidents,
but they do not claim that the risks the Commission seeks to address are specific to the areas where
examples of “foreign propaganda” have been documented.98 Nor do they articulate why the
Commission’s concern with the need for transparency would not also logically apply in other locales and
situations involving the lease of time on U.S. broadcast stations besides those mentioned in the Order.
31.
Tailoring. The foreign sponsorship identification rules are reasonably tailored to
satisfying the government’s interest in ensuring that sponsorship by foreign governmental entities is
announced to broadcast audiences.99 The foreign sponsorship identification rules require disclosure “only
for programming aired pursuant to a lease of airtime if directly or indirectly provided by a foreign

Americans for Prosperity Foundation v. Bonta, 141 S. Ct. 2373, 2383 (2021) (Bonta) (quoting Buckley v. Valeo,
424 U.S. 1, 64 (1976)).
88

89

Bonta, 141 S.Ct. at 2384.

90

Order, 36 FCC Rcd at 7735, para. 69 and n. 185.

Id. at 7735, n.186; id. at 7714-15, para. 26 (discussing bar on foreign governments holding broadcast licenses
under 47 U.S.C. § 310(a)).
91

92

Id. at 7735, para. 69, n. 186.

93

Stay Petition at 12-13, 16.

94

Id. at 13.

Stilwell v. Off. of Thrift Supervision, 569 F.3d 514, 519 (D.C. Cir. 2009); Chamber of Commerce of U.S. v. SEC,
412 F.3d 133, 141 (D.C. Cir. 2005) (agencies have authority for “‘precautionary or prophylactic responses to
perceived risks’” based on “documented abuses”) (quoting Certified Color Mfrs. Assn. v. Mathews, 543 F.2d 284,
296 (D.C. Cir. 1976)).
95

96

Order, 36 FCC Rcd at 7704, 7713-14, paras. 4, 25. The Commission was not alone in perceiving a problem that
calls for action. See id. at 7704, para. 4, n. 9 (citing Congressional expressions of concern).
97

See supra at para. 22.

98

Stay Petition at 12-13.

See Americans for Prosperity, 141 S. Ct. at 2384 (exacting scrutiny “require[s] a fit that is not necessarily perfect,
but reasonable”) (quoting McCutcheon v. Fed. Elec. Comm’n, 572 U.S. 185, 218 (2014)).
99
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governmental entity.”100 The Commission “significantly narrowed the scope of the programming covered
by” the rule from its initial proposal to minimize the speech burden.101
32.
Petitioners argue the Order is overinclusive because its “reasonable diligence”
requirements cover all leased programming.102 The Order compels disclosure, however, only where
leased programming is sponsored by a foreign governmental entity.103 Accordingly, the burden on speech
rights is narrowly tailored to the interest the Order serves.104 The speech burden also is coextensive with
the underlying sponsorship identification requirements, which petitioners do not purport to challenge.105
33.
Further, the Order’s requirements are neither burdensome nor excessive. As described
above, the foreign sponsorship identification rules require a licensee to inform the lessee of the disclosure
rule, ask whether the lessee qualifies as a foreign governmental entity or is aware of such an entity in the
program production chain, confirm a negative response by consulting Department of Justice and
Commission websites, and maintain a record of its compliance.106 Asking two questions of the lessee is a
minimal burden.107 The same goes for verifying that the lessee’s name does not appear on two public
lists.108 And “broadcaster recordkeeping requirements simply run with the territory.”109
34.
In addition, narrower alternatives to the disclosure rule are inadequate.110 The
Commission explained that proposals to narrow the rule to situations where broadcasters “have reason to
believe that their lessee is affiliated with a foreign governmental entity” would make the rule “virtually
ineffectual and unenforceable” and might “favor existing lessees at the expense of new and diverse
entrants.”111
35.
Petitioners also contend the Commission could have achieved its goal by “requiring the
sponsor itself to provide the desired information for the licensee to include when airing the leased
programming.”112 There is no reason to believe this alternative would be effective when lessees’ existing
statutory obligation “to communicate information to the licensee relevant to determining whether a

100

Order, 36 FCC Rcd at 7735-36, para. 70.

101

Id. See supra at para. 24.

102

Stay Petition at 14-15, 16.

103

See Order, 36 FCC Rcd at 7739-41, Appendix A.

104

Order, 36 FCC Rcd at 7734-35, paras. 69-70.

105

See 47 U.S.C. §§ 317(a)-(e) and 47 CFR §§ 73.1212(a)-(i); and Order at paras. 28 and 30.

106

See Order, 36 FCC Rcd at 7739-41, Appendix A.

See 47 U.S.C. § 317(c) (requiring licensees to exercise “reasonable diligence” to obtain the information required
for a sponsorship announcement). In this regard, we note that the Commission’s pre-existing sponsorship
identification rules state that “[w]here an agent or other person or entity contracts or otherwise makes arrangements
with a station on behalf of another, and such fact is known or by the exercise of reasonable diligence, . . . , could be
known to the station, the announcement shall disclose the identity of the person or persons or entity on whose behalf
such agent is acting instead of the name of the agent.” 47 CFR § 73.1212(e).
107

Order, 36 FCC Rcd at 7725-26, para. 45; see id. at 7723, para. 43 n.123 (declining to require “a general Internet
search” based on concerns expressed by petitioner NAB and others).
108

109

McConnell, 540 U.S. at 236 (internal quotations and citations omitted).

See John Doe No. 1 v. Reed, 561 U.S. 186, 198-99 (2010) (disclosure requirement was “substantially related to
the important interest of preserving the integrity of the election process” where, inter alia, proposed alternatives
were less effective).
110

111

See Order, 36 FCC Rcd at 7724-25, para. 44 (internal quotations and citations omitted); see also supra para. 25.

112

Stay Petition at 17.
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disclosure is needed,”113 violation of which is subject to a $10,000 fine or imprisonment,114 has not
prevented abuses. Petitioners’ alternative also is inconsistent with the statute, which requires licensees to
exercise reasonable diligence to obtain information for announcements.115 Consistent with the statute, the
foreign sponsorship identification rules apply to “broadcast licensees” rather than to lessees.116
36.
Petitioners argue the Order is fatally underinclusive because it does not apply to cable
and satellite television, social media and the Internet.117 The Supreme Court has rejected like arguments
under exacting scrutiny.118 A regulation “‘is not fatally underinclusive simply because an alternative
regulation, which would restrict more speech or the speech of more people, could be more effective.’”119
The Order is justified by evidence of undisclosed sponsorship of leased broadcast programming by
foreign governmental entities.120 The Commission proposed the foreign sponsorship identification rules
in response to that problem, as well as congressional expressions of concern regarding the problem and
the historical regulatory concern with foreign influence in broadcasting.121 Cable and satellite television
programming were beyond the scope of the proposed rules, and the Commission was not required to
expand the rulemaking in response to arguments that it also should address cable and satellite
programming.122 Although Petitioners contend that “the primary problems of disinformation or
propaganda sponsored by foreign governments . . . have occurred over social media and the Internet,”123
they do not contend the Commission has regulatory authority over social media and other Internet content
under section 317 or explain how an announcement requirement might work in that context.
37.
Finally, petitioners argue the administrative burden the Order imposes may chill speech
by discouraging broadcasters from entering lease arrangements and impeding the ability of prospective
lessees “to disseminate their content.”124 Petitioners’ argument is speculative given the minimal burden
the Order imposes.125

113

Order, 36 FCC Rcd at 7726, para. 46; 47 U.S.C. § 508(b) and (c).

114

47 U.S.C. § 508(g).

115

47 U.S.C. § 317(c).

116

Order, 36 FCC Rcd at 7732-33, para. 63 (emphasis in original).

117

Stay Petition at 13-14, 16.

Citizens United, 558 U.S. at 368 (adhering to McConnell, 540 U.S. at 230-31, in rejecting challenge to Bipartisan
Campaign Reform Act of 2002 provision “because it requires disclaimers for broadcast advertisements but not for
print or Internet advertising.”).
118

See Trans Union Corp. v. F.T.C., 245 F.3d 809, 819 (D.C. Cir. 2001) (quoting Blount v. SEC, 61 F.3d 938, 946
(D.C. Cir. 1995)).
119

Order, 36 FCC Rcd at 7713-14, para. 25; see McConnell, 558 U.S. at 207 (finding that corporations and unions
used soft money to finance televised election-related advertising before elections justified applying segregated-fund
requirement to broadcasting but not print media and the Internet).
120

See Order, 36 FCC Rcd at 7702, 7704, 7713-15, paras. 1, 4, nn.9, 25-26; NPRM, 35 FCC Rcd at 12107-08,
para. 17 n.52.
121

See U.S. v. Edge B’casting Co., 509 U.S. 418, 434 (1993) (“Nor do we require that the Government make
progress on every front before it can make progress on any front.”); NTCH, Inc. v. FCC, 950 F.3d 871, 881 (D.C.
Cir. 2020) (rejecting argument that FCC should have expanded rulemaking to consider a broader solution to the
problem before it).
122

123

Stay Petition at 13.

124

Id. at 16-17.

125

See infra at Section III.B.
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Petitioners Have Failed to Show that Broadcast Licensees Will Suffer Irreparable
Harm

38.
Petitioners have failed to establish that broadcast licensees will suffer irreparable harm.
To establish irreparable harm, a moving party must show that it will suffer injury that is “‘both certain
and great,’ ‘actual and not theoretical,’ ‘beyond remediation,’ and ‘of such imminence that there is a
present need for equitable relief to prevent irreparable harm.’”126 The harm that Petitioners allege is
conjectural, consists of economic injuries that are not severe enough to be cognizable as irreparable harm,
and is not imminent. Accordingly, Petitioners have not met their burden.
39.
The Petitioners’ alleged harms are neither certain nor great and appear to be largely
conjectural. Petitioners’ assert that, absent a stay, broadcasters will be required to expend substantial
resources to bring their leasing arrangements into compliance with the Order’s requirements and estimate
compliance costs as cumulatively amounting to “hundreds of thousands of dollars in employee time and
legal fees.”127 As stated in the Order,128 broadcast licensees have longstanding obligations both with
regards to sponsorship identification and the filing of lease agreements in their public files. We find that
the requirements adopted in the Order are a reasonable extension of licensees’ existing obligations and
should not require an overhaul in how licensees operate nor impose undue costs.129
40.
While the adopted rules rely on statutory terms and definitions that have not previously
been part of the Commission’s broadcast regulations,130 petitioners exaggerate and mischaracterize the
level of knowledge or expertise they are required to have of these statutes. Familiarity with FARA terms
and definitions is not required for licensees to be able to navigate the FARA website.131 Only those
entities that may have a separate legal obligation to register as a foreign agent under FARA need be as
intimately familiar with the statutes as Petitioners suggest.132 A licensee’s employees need only be able to
navigate to the relevant public websites and compare the names of the licensee’s lessees with those listed
on the websites.133 Such a check would be less extensive or time consuming than a credit check or
background check, which are common practices for most businesses when entering into contractual
agreements with others. We question Petitioners’ suggestion that hours of training will be required for
employees to perform such searches on public websites.134
41.
Petitioners have not identified any harms justifying a stay and rather present largely
theoretical claims of economic injury. Petitioners attach six attestations in which broadcast licensees
Mexichem Specialty Resins, Inc. v. EPA, 787 F.3d 544, 555 (D.C. Cir. 2015) (internal citations omitted);
Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006).
126

Stay Petition at 18. But see Order, 36 FCC Rcd at 7721, 7727, n.111, para. 48 (specifically stating that licensees
are not required to implement their responsibilities through contractual provisions and giving licensees 6 months to
ensure that programming aired pursuant to existing lease agreements complies with the new rules).
127

128

Order, 36 FCC Rcd at 7720, para. 37.

129

See id.

Id. at 7722, para. 40. The terms and definitions have long been used by the Department of Justice, and reliance
on these established rules enables the Commission to provide greater clarity about the newly adopted requirements.
See id. at 7709-12, paras. 15-20.
130

131

See id. at 7722-23, para. 41.

132

See id.; Stay Petition at 18.

133

Order, 36 FCC Rcd at 7722-23, para. 41.

We note that the Commission refined and narrowed the search requirement from what was originally proposed in
response to NAB’s ex parte request. See Letter from Rick Kaplan, General Counsel and Executive Vice President,
NAB, to Marlene Dortch, Secretary, FCC, MB Docket No. 20-299, at 7-9 (filed Apr. 13, 2021). In particular, the
Commission eliminated the requirement to conduct a less defined Internet search as proposed in the draft circulated
to the Commissioners for review prior to being adopted.
134
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attest to having large numbers of leasing agreements for which they would need to satisfy the diligence
requirements.135 On closer review, however, many of the harms Petitioners allege do not withstand
analysis. Petitioners assert that they would have to expend extensive time and resources to alter their
lease agreements so as to obtain certifications from lessees regarding their status.136 In fact, Petitioners
may choose to memorialize their reasonable diligence efforts in whatever manner they choose. It was at
the behest of one of the Petitioners that the Commission stated that licensees may implement the
requirements through contractual provisions between the licensee and lessee, should they so choose.137 In
this regard, the Bureau notes that many such lease agreements already contain provisions regarding
compliance with the Commission’s existing sponsorship identification requirements,138 and that
consequently modifications to such contractual provisions seem unlikely to be overly burdensome to the
parties.139
135

Stay Petition at Exhibits 1-6.

Stay Petition at 18. We note that in this regard the number of leasing agreements is not necessarily the relevant
number for consideration. Rather, the relevant number may actually be the number of individual lessees. This is
because, once a licensee makes an inquiry of a lessee, this inquiry satisfies the diligence requirements for all of the
leasing agreements between the licensee and that lessee. While in some cases the broadcasters claim a large number
of leases, nowhere in the declarations does any licensee attest to having agreements with a large number of unique
lessees. Thus the form letter attestations attached by Petitioners citing numerous leasing agreements are of limited
utility in determining the magnitude of the obligation. Furthermore, the attestations themselves contain misleading
information about how many stations will actually be impacted by the foreign sponsorship identification rules. For
example, the attestation from Karen Wishart of Urban One, Inc. includes an exhibit listing all of Urban One’s radio
stations, both FM and AM. Stay Petition at Exhibit 5. Review of the on-line public inspection files (OPIFs) of these
stations, however, reveals that the overwhelming majority of leasing agreements are found in connection with Urban
One’s AM stations and that almost none of the Urban One FM stations have any leasing agreements. Thus, the total
number of stations operated by Urban One appears not to be representative of the burden it may face under the rules
adopted. Furthermore, a review of the OPIFs for the stations listed in the declaration of Elizabeth Neuhoff of
Neuhoff Communications do not show any leases on file. On the assumption that Neuhoff Communications is in
compliance with the Commission’s section 73.3526(e)(14) requirement to file all leases in a licensee’s public file,
the lack of such filings suggests that the compliance burden associated with the foreign sponsorship identification
rules for Neuhoff Communications is either non-existent or purely conjectural at this time.
136

137

Order, 36 FCC Rcd at 7721, n.111.

For example, Sinclair Broadcast Group, one of the largest television broadcasters, appears already to include in
its lease agreements a standard provision covering compliance with both sections 317 and 507 of the Act. The
provision states:
138

In order to enable Owner to fulfill its obligations under Section 317 of the Act, Programmer, in compliance
with Section 507 of the Act, will, in advance of any scheduled broadcast by the Station, disclose to Owner
any information of which Programmer has knowledge or which has been disclosed to Programmer as to
any money, service, or other valuable consideration that any person has paid or accepted, or has agreed to
pay or to accept, for the inclusion of any matter as a part of the programming or commercial matter to be
supplied to Owner pursuant to this agreement. Programmer will cooperate with Owner as necessary to
ensure compliance with this provision. Commercial matter with obvious sponsorship identifications shall
not require disclosure in addition to that contained in the commercial copy.
See Programming Services Agreement Between Chesapeake Television, Inc. (“Programmer”) and Baltimore
(WNUV-TV) (filed Sept. 27, 2013), https://publicfiles.fcc.gov/api/manager/download/3a37f52b-753a-98bb-bb56f2fb238d2c81/a7897418-f785-6fe2-95d6-9de26cb57362.pdf.
Upon examination of the online public inspection files of stations cited in the Stay Petition’s attestations, we note
that many stations use the same template and identical boilerplate contractual language for all of their leasing
agreements. See, e.g., WWIN, Time Brokerage Agreements, https://publicfiles.fcc.gov/am-profile/wwin/timebrokerage-agreements/e3f75c5a-95b4-49ef-8415-08ecbf81a3a2/ (last visited Oct. 7, 2021). Thus modifying the
boilerplate language just once could modify all of the station’s contracts going forward, greatly reducing the time
and resources that Petitioners claim will be necessary for such modifications. We emphasize that modifying
(continued….)
139
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42.
We note that some of the affiants have expressed dismay at having to reduce their leasing
arrangements to writing, which they characterize as a result of the foreign sponsorship identification
rules.140 All licensees, however, have a pre-existing requirement to file copies of their lease agreements in
their public files.141 Given that requirement, the lease arrangements should already be memorialized in
writing. To the extent that the declarants cite to their existing failure to comply with the Commission’s
rules as the basis for arguing that the new requirement would impose undue burdens, their argument fails.
43.
Petitioners also posit that broadcasters may lose sponsored programming because there
are other media platforms on which such sponsorship identification inquiries are not required and because
the diligence requirements may sow an element of distrust in their relationships with longstanding
programming partners.142 As stated above and in the Order, broadcast licensees have existing obligations
-- unique to broadcasting -- that require broadcasters to exercise reasonable diligence to obtain the
information required to make sponsorship announcements.143 Petitioners have not identified any instances
where a licensee has actually lost sponsors as a result of its existing obligations, and offer only
unsupported speculation about potential losses in the future. We note that licensees are to inform their
lessees of the adopted rules, and informing them that the rules apply industrywide should aid in fostering
understanding that no one lessee or entity is being targeted for scrutiny.144
44.
We also find that the costs of compliance to broadcast licensees are not severe enough to
be cognizable as irreparable harm. Petitioners assert that “where economic loss will be unrecoverable,
such as in a case against a Government defendant where sovereign immunity will bar recovery, economic

language in existing and future contracts is but one method by which licensees could memorialize their inquiries to
satisfy the reasonable diligence standard, which takes into account a licensee’s facts and circumstances in making
reasonableness determinations. Order, 36 FCC Rcd at 7721, n.111 For example, it may be reasonable for a licensee
to send a foreign sponsorship inquiry to a longstanding lessee via email and then simply print out the response to
comply with the memorialization requirement of reasonable diligence.
See Stay Petition, Exhibit 4, Declaration of Elizabeth Neuhoff (stating that “many of our sponsored programming
arrangements are made over the phone or other informal means and are not necessarily reduced to writing. We will
incur increased compliance costs and burdens and potential disruptions to our business because we must now obtain
certifications in writing.”). Additionally, Urban One’s declaration contains nearly identical language indicating that
some of their sponsored programming arrangements are informal or oral in nature, and, like Neuhoff’s, apparently
have not been reduced to writing. See Stay Petition, Exhibit 5, Declaration of Karen Wishart, Urban One, Inc.
(“Some of our sponsored programming arrangements are made over the phone or other informal means and are not
necessarily reduced to writing. We will incur increased compliance costs and burdens and potential disruptions to
our business because we must now obtain certifications in writing.”); WWIN, Time Brokerage Agreements,
https://publicfiles.fcc.gov/am-profile/wwin/time-brokerage-agreements/e3f75c5a-95b4-49ef-8415-08ecbf81a3a2/
(last visited Oct. 7, 2021).
140

See 47 CFR § 73.3526(e)(14) (requiring licensees to place copies of every agreement or contract involving a time
brokerage (i.e., a lease of airtime on a station) in the station’s public file).
141

142

Stay Petition at 18-19.

143

See supra para. 40; Order, 36 FCC Rcd at 7720, para. 37.

Stay Petition at Exhibit 6, Declaration of Amador S. Bustos (asserting that some programmers “may feel insulted
if I start to question their sponsorship and programming practices). With regard to the statement in Mr. Bustos’s
Declaration that some of his lessees may perceive the Order’s requirements as “ethnic profiling, simply because the
radio programming is in a language other than English,” we emphasize that the foreign sponsorship identification
rules apply to all leasing arrangements and are in no way tied to the content of the programming or the language in
which it is broadcast. See Stay Petition at Exhibit 6, Declaration of Amador S. Bustos at para. 7. In fact, leaving it
to an individual licensee to ask only if it has a subjective reason to believe there may be a foreign governmental
connection, as Petitioners recommend, is more likely to result in some lessees feeling that they have been singled
out, rather than having a standard requirement that applies in the case of all leases.
144
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loss can be irreparable.”145 However, the economic injuries must also be severe.146 None of the
supporting affidavits alleges that the costs of compliance are so great relative to the broadcaster’s overall
budget as to “significantly damage its business above and beyond a simple diminution in profits.”147
45.
Finally, petitioners do not establish the immediacy of any harm. Although the Order
became effective after publication in the Federal Register, compliance with the operative rule portions
will not be required until after the information collection components have been reviewed by the Office of
Management and Budget (OMB).148 The OMB review process requires a sixty-day notice and comment
period followed by another thirty-day notice and comment period, after which OMB review may take up
to sixty additional days.149 Therefore, the harms asserted by Petitioners are not imminent.
46.
For the foregoing reasons, we conclude that the Stay Petition has failed to demonstrate
any actual, imminent irreparable harm resulting from the Commission’s Order.
C.

A Stay Would Harm Other Parties and Be Contrary to the Public Interest

47.
As described above, consistent with the requirements of section 317 of the Act, the
Commission adopted its foreign sponsorship identification rules to ensure that the American public can
better assess the origins of programming carried on broadcast stations and identify instances where
foreign governmental entities are involved in the provision of broadcast programming. Any delay in the
implementation of the Commission’s Order will only further hamper the American audience’s ability to
properly gauge the source of programming broadcast on the public airwaves and thus is contrary to the
public interest. As the Commission articulated in the Order, the evolution of the statutory sponsorship
identification requirements in section 317 of the Act and the Commission’s implementing regulations
demonstrate the vital importance that both Congress and the Commission place on ensuring that broadcast
audiences know who is trying to persuade them, specifically when airtime has been purchased, or
programming furnished for free, by someone other than the broadcast station airing the programming.
Section 317 and its implementing regulations strive to create the transparency essential to a wellfunctioning marketplace of ideas, a level of transparency for which the need is particularly acute when
programming from foreign governments is involved.150 Accordingly, any delay in the effectiveness of the
Commission’s rules would be harmful to the public and contrary to the public interest.

145

Stay Petition at 17-18.

We note that the existing burden calculations for the costs of the current sponsorship identification and current
online public inspection file information collection requirements exceed $6 million and $44 million, respectively.
We expect the additional information collection requirements related to the newly adopted foreign sponsorship
identification rules will be minimal increases in comparison to the already approved collections associated with the
existing sections 73.1212, 73.3526, and 73.3527 of the Commission’s rules. See Office of Information and
Regulatory Affairs, Office of Management and Budget, Supporting Statement for OMB 3060-0174 (Mar. 8, 2021),
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=202103-3060-005; Office of Information and
Regulatory Affairs, Office of Management and Budget, Supporting Statement for OMB 3060-0214 (Aug. 20, 2020),
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=202008-3060-012.
146

147

Mylan Pharms., Inc. v. Shalala, 81 F.Supp.2d 30, 43 (D.D.C. 2000).

148

See 47 CFR § 73.1212(l).

See 44 U.S.C. §§ 3506(c)(2)(A), 3507(b) (establishing the 60- and 30-day comment cycles); see also Federal
Communications Commission, Information Collections Being Reviewed by the Federal Communications
Commission, 86 Fed. Reg. 38482 (July 21, 2021) (initiating the 60-day comment cycle and announcing that
comments should be submitted on or before September 20, 2021).
149

See, e.g., Order, 36 FCC Rcd at 7708-09, n.40 (describing attempts by the Russian government to spread
disinformation).
150
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ORDERING CLAUSES

48.
Accordingly, IT IS ORDERED THAT, pursuant to the authority contained in sections
4(i) , 4(j), and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i)-(j), and
303(r) and the authority delegated in sections 0.61 and 0.283 of the Commission’s rules, 47 CFR §§ 0.61
and 0.283, this Order Denying Stay Petition in MB Docket No. 20-299 IS ADOPTED.
49.
It is FURTHER ORDERED that the Petition for Stay pending judicial review of the
Order in this proceeding, filed by the Petitioners, IS DENIED.
50.
It is FURTHER ORDERED that this Order Denying Stay Petition SHALL BE
EFFECTIVE upon its release.
FEDERAL COMMUNICATIONS COMMISSION

Michelle M. Carey
Chief, Media Bureau
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Exhibit 3
Declaration of DuJuan McCoy,
Circle City Broadcasting, LLC

DECLARATION OF DUJUAN MCCOY
I, DuJuan McCoy, declare as follows:
1.

My business address is 1950 North Meridian Street, Indianapolis, IN 46202. I

am the President and Chief Executive Officer of Circle City Broadcasting, LLC (“Circle City”),
licensee of Stations WISH-TV, Indianapolis, IN and WNDY-TV, Marion, IN. I have over 30
years of experience in the broadcast industry. This Declaration is based upon my personal
knowledge and experience.
2.

I have reviewed the FCC’s revised rules concerning sponsorship identification

disclosures for foreign government-sponsored programming. Sponsorship Identification
Requirements for Foreign Government-Provided Programming, Report and Order, 36 FCC
Rcd 7702 (2021). For the reasons set forth below, I support the foregoing motion for a stay
of implementation of the diligence standards associated with the rules.
3.

Circle City’s programming partnerships enable us to provide a wide range of

content for our local viewers. Sponsored programming includes retail product sales, religious
programing, seasonal long form programing, financial planning/wealth management
content, and healthcare programs.
4.

In a typical calendar year, Circle City’s stations enter into approximately 45

initial leasing arrangements. Circle City is presently involved in 45 such agreements.
5.

Absent injunctive relief, Circle City will have to expend significant resources to

comply with the diligence obligations being challenged in court.
6.

The Circle City personnel who work with program sponsors have no experience

with the Foreign Agents Registration Act (FARA), the Department of Justice (DOJ) FARA
website, or the FCC’s list of U.S.-based foreign media outlets. Circle City expects to devote
significant time and resources to developing and implementing training and education for
1

our employees to understand the relevant terms and definitions and become familiar with
the required research tools.
7.

If the Commission’s new Foreign Sponsorship ID rules took effect today, we

would have to either amend each of our existing agreements or obtain separate
certifications with respect to each agreement.
8.

It is difficult to estimate the costs of compliance because Circle City has no

experience under the new rules. Nonetheless, I estimate that the initial compliance effort
may require approximately 15 hours of employee time at an average cost of $30.10 hour
per employee for training and education concerning the new regulations, including the
relevant terms and definitions under FARA and the research tools available on the DOJ FARA
website and the FCC’s list of U.S.-based foreign media outlets. I estimate that Circle City
would need to train and educate a minimum of 10 employees for this purpose, which brings
our expense estimate for training and education alone to $4,515.
9.

I further estimate that bringing our existing agreements into compliance,

which must be completed within just six months of the effective date of the new rules, would
require five employee hours per agreement to obtain certifications or amendments, conduct
research in FARA and FCC databases, and document the results of that research. Assuming
Circle City has 45 leasing agreements in place at the time the FCC’s rules take effect, I
anticipate that it will require a total of 225 employee hours at an average hourly rate of
$27.35 or $6,153.75 of employee time, to bringing the existing agreements into compliance
with the new rules. Additionally, I anticipate approximately $15,000 in outside legal fees and
expenses associated with obtaining the advice of counsel on compliance, developing
amendments and/or certifications for each of our agreements, negotiations with our
programming partners, and obtaining the advice of counsel on questions that arise during
2

diligence research. Our total estimated costs of bringing our existing agreements into
compliance with the new rules would be $21,153.75.
10.

I further estimate that our annual compliance costs and burdens to comply

with the diligence standards with respect to new agreements and renewals of existing
arrangements may require approximately 225 hours of employee time at an average cost of
$27.35 per hour, plus approximately $15,000 in outside legal fees and other expenses, for
a total estimated annual compliance burden of $21,153.75.
11.

In addition to the specific costs and burdens of compliance with the new

rules, the new diligence obligations create significant uncertainty. First, amending Circle
City’s lease agreements may open the door to negotiations about other agreement terms,
including the prices, terms and conditions of our leases. Second, making the required
inquiries introduces an element of distrust into our longstanding relationships with our
programming partners. I am concerned that our stations may lose sponsors to other
platforms where such inquiries are not mandated.
***

3

I hereby declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information, and belief.

____________________________________________
DuJuan McCoy
President and Chief Executive Officer
Circle City, LLC.
September 7, 2021
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Exhibit 4
Declaration of David Santrella,
Salem Media Group, Inc.

Exhibit 5
Declaration of John Zimmer,
Zimmer Midwest Communications, Inc.

DECLARATION OF JOHN ZIMMER

I, John Zimmer, hereby declare as follows:
1.

My business address is 3000 E Chestnut Expwy., Springfield, MO 65802. I am

President of Zimmer Midwest Communications, Inc. (ZMCI), licensee of Stations KWTO-AM,
KWTO-FM, KTXR-FM, KBFL all of Springfield, MO and KBFL-FM of Buffalo, MO. This
Declaration is based upon my personal knowledge and experience.
2.

I have reviewed the FCC’s revised rules concerning sponsorship identification

disclosures for foreign government-sponsored programming. Sponsorship Identification
Requirements for Foreign Government-Provided Programming, Report and Order, 36 FCC
Rcd 7702 (2021). For the reasons set forth below, I support the foregoing motion for a stay
of implementation of the diligence standards associated with the rules.
3.

ZMCI’s five local radio stations engage in leasing agreements with a variety of

local businesses and organizations. Currently, we air financial programs, a health and
wellness program, and a community outreach/religious program. We also air four lifestyle
and sports programs: a local fishing program that promotes fishing and tourism in our state,
a local trivia show, a local golf show promoting recreation and tourism in the
Springfield/Branson regions, and show entitled, “A Coach’s Perspective” hosted by Jeni
Hopkins of Springfield, MO, which promotes a positive lifestyle for athletes and coaches.
4.

In a typical calendar year, ZMCI’s stations may enter approximately 2-4 initial

leasing arrangements and 8-10 agreement renewals. ZMCI is presently involved in
approximately 8 such agreements.
5.

Absent injunctive relief, ZMCI will have to expend significant resources to

comply with the diligence obligations being challenged in court.

6.

The ZMCI personnel who work with program sponsors have no experience with

the Foreign Agents Registration Act (FARA), the Department of Justice (DOJ) FARA website, or
the FCC’s list of U.S.-based foreign media outlets. We expect to devote significant time and
resources to developing and implementing training and education for our employees to
understand the relevant terms and definitions and become familiar with the required
research tools.
7.

If the Commission’s new Foreign Sponsorship ID rules took effect today, we

would have to either amend each of our lease agreements or obtain separate certifications
with respect to each agreement.
8.

It is difficult to estimate the costs of compliance because we have no

experience under the new rules. Nonetheless, we estimate that the initial compliance effort,
which must be completed within just six months of the effective date of the new rules, may
require approximately 55 hours of employee time at an average cost of $25 hour, plus
approximately $10,000 in outside legal fees and expenses, for an estimated total of
$11,375 in initial compliance costs.
9.

We further estimate that our annual compliance costs and burdens to comply

with the diligence standards with respect to new agreements and renewals of existing
arrangements may require approximately 40 hours of employee time at an average cost of
$25 hour, plus approximately $5,000 in outside legal fees and expenses, for an estimated
total of $6,000 in annual compliance costs.
10.

In addition to the specific costs and burdens of compliance with the new

rules, the new diligence obligations create other challenges. First, amending our lease
agreements may open the door to negotiations about other agreement terms, including the
prices, terms and conditions of our leases. Second, making the required inquiries introduces

an element of distrust into our longstanding relationships with our programming partners. I
am concerned that ZMCI may lose sponsors to other platforms where such inquiries are not
mandated
***

I hereby declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information, and belief.

____________________________________________
John Zimmer
President
Zimmer Midwest Communications, Inc.
8 2021
September __,

Exhibit 6
Declaration of Elizabeth Neuhoff,
Neuhoff Communications

DECLARATION OF ELIZABETH NEUHOFF
I, Elizabeth Neuhoff, declare as follows:
1.

My business address is P.O. Box 418 Jupiter FL 33468. I am the Chief

Executive Officer of Neuhoff Communications, which owns and operates stations in small
and medium-sized markets in Illinois and Indiana.1 This Declaration is based upon my
personal knowledge and experience.
2.

I have reviewed the FCC’s revised rules concerning sponsorship identification

disclosures for foreign government-sponsored programming. Sponsorship Identification
Requirements for Foreign Government-Provided Programming, Report and Order, 36 FCC
Rcd 7702 (2021). For the reasons set forth below, I support the foregoing motion for a stay
of implementation of the diligence standards associated with the rules.
3.

Neuhoff Communications’ local stations engage in leasing agreements with a

variety of local businesses and organizations including local churches for Sunday
programming, local businesses providing shows on business or specialized programming.
4.

In a typical calendar year, Neuhoff Communications’ stations enter into

approximately 15-20 initial leasing arrangements including agreement renewals. Neuhoff
Communications is presently involved in approximately 20 such agreements.
5.

Absent injunctive relief, Neuhoff Communications will have to expend

significant resources to comply with the diligence obligations being challenged in court.

Neuhoff Communications, through its subsidiaries, is the licensee of Stations WBBE-FM,
Hayworth, IL; WWHX-FM, Normal, IL; WIHN-FM, Normal, IL ; WDAN-AM, Danville, IL ; WDNLFM, Danville, IL ; WRHK-FM, Danville, IL ; WCZQ-FM, Monticello, IL; WDZ-AM, Decatur, IL;
WDZQ-FM, Decatur, IL; WSOY-AM, Decatur, IL; WSOY-FM, Decatur, IL ; WASK-AM, Lafayette
IN; WASK-FM, Battle Ground, IN; WHKY-FM, Lafayette, IN; WXXB-FM, Delphi, IN; WKOA-FM,
Lafayette, IN; WCVS-FM, Virden, IL; WFMB-AM, Springfield, IL; WFMB-FM, Springfield, IL;
WXAJ-FM, Hillsboro, IL.
1

6.

The Neuhoff Communications personnel who work with program sponsors

have no experience with the Foreign Agents Registration Act (FARA), the Department of
Justice (DOJ) FARA website, or the FCC’s list of U.S.-based foreign media outlets. We expect
to devote significant time and resources to developing and implementing training and
education for our employees to understand the relevant terms and definitions and become
familiar with the required research tools.
7.

If the Commission’s new Foreign Sponsorship ID rules took effect today, we

would have to either all of our agreements with third parties or obtain separate certifications
with respect to each agreement. Moreover, many of our sponsored programming
arrangements are made over the phone or other informal means and are not necessarily
reduced to writing. We will incur increased compliance costs and burdens and potential
disruptions to our business because we must now obtain certifications in writing.
8.

It is difficult to estimate the costs of compliance because we have no

experience under the new rules. Nonetheless, I estimate that the initial compliance effort,
which must be completed within just six months of the effective date of the new rules, may
require approximately 100 hours of employee time at an average cost of $20 hour, plus
approximately $5000 in outside legal fees and expenses, for a total initial compliance cost
of $7000.
9.

I further estimate that our annual compliance costs and burdens to comply

with the diligence standards with respect to new agreements and renewals of existing
arrangements may require approximately 100 hours of employee time at an average cost of
$20 hour, plus approximately $5000 in outside legal fees and other expenses, for a total
annual compliance cost of $7000.

10.

In addition to the specific costs and burdens of compliance with the new

rules, the new diligence obligations create significant uncertainty. First, amending our lease
agreements may open the door to negotiations about other agreement terms, including the
prices, terms and conditions of our leases. Second, making the required inquiries introduces
an element of distrust into our longstanding relationships with our programming partners. I
am also concerned that we may lose sponsors to other platforms where such inquiries are
not mandated.

***
I hereby declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information, and belief.

____________________________________________
Beth Neuhoff
Elizabeth R. Neuhoff
August __, 2021

9/4/2021

Exhibit 7
Declaration of Karen Wishart,
Urban One, Inc.

DECLARATION OF KAREN WISHART
I, Karen Wishart, declare as follows:
1.

My business address is 1010 Wayne Ave 14th Floor, Silver Spring, MD

20910. I am the Chief Administrative Officer of Urban One, Inc. (“Urban One”), licensee of
the Stations identified on Exhibit A attached hereto. This Declaration is based upon my
personal knowledge and experience.
2.

I have reviewed the FCC’s revised rules concerning sponsorship identification

disclosures for foreign government-sponsored programming. Sponsorship Identification
Requirements for Foreign Government-Provided Programming, Report and Order, 36 FCC
Rcd 7702 (2021). For the reasons set forth below, I support the foregoing motion for a stay
of implementation of the diligence standards associated with the rules.
3.

Urban One’s local stations engage in leasing agreements with a variety of

local businesses and organizations. The lessees in these arrangements range from churches
and ministries to ethnic programmers to local business groups and provide programming on
topics ranging from spirituality to community and business issues to local community events
and interests. Our leasing arrangements significantly enhance the quality, quantity and
diversity of programming available to our listeners.
4.

In a typical calendar year, Urban One’s stations enter into approximately 50

initial leasing arrangements, as well as a similar number of agreement renewals. Urban One
is presently involved in over 225 such agreements.
5.

Absent injunctive relief, Urban One will have to expend significant resources to

comply with the diligence obligations being challenged in court.
6.

The Urban One personnel who work with program sponsors have no

experience with the Foreign Agents Registration Act (FARA), the Department of Justice (DOJ)

FARA website, or the FCC’s list of U.S.-based foreign media outlets. We expect to devote
significant time and resources to developing and implementing training and education for
our employees to understand the relevant terms and definitions and become familiar with
the required research tools.
7.

If the Commission’s new Foreign Sponsorship ID rules took effect today, we

would have to either amend each of our existing agreements or obtain separate
certifications with respect to each agreement.
8.

It is difficult to estimate the costs of compliance because we have no

experience under this rule. Nonetheless, we estimate that the initial compliance effort,
which must be completed within just six months of the effective date of the new rules, may
require over 1,350 hours of employee time at an average cost of $21.11 per hour, plus
approximately $50,000 in outside legal fees and other expenses, for a total estimated initial
compliance burden of $78,498.50.
9.

We further estimate that our annual compliance costs and burdens to comply

with the diligence standards with respect to new agreements and renewals of existing
arrangements may require approximately 1,125 hours of employee time at an average cost
of $21.11 per hour, plus approximately $20,000 in outside legal fees and other expenses,
for a total estimated annual compliance burden of $43,748.75.
10.

Indeed, given these costs, the disruption it would cause to existing

compliance efforts, particularly in political years and to provide for continuity of knowledge
and efforts, we may need to hire another full-time employee simply to comply with the
diligence requirements for foreign government-sponsored programming. We recently hired a
full-time person with respect to compliance for political broadcasting.

11.

In addition to the specific costs and burdens of compliance with the new

rules, the new diligence obligations create significant uncertainty. First, amending our lease
agreements may open the door to negotiations about other agreement terms, including the
prices, terms and conditions of our leases. Second, making the required inquiries introduces
an element of distrust into our longstanding relationships with our programming partners
(e.g., a station employee asking a house of worship whether they represent a foreign
government; inquiring of a business the station has been working with for 20 years;
inquiring of any foreign language programmer). We are concerned that our radio operations
may lose sponsors to other platforms where such inquiries are not mandated.
12.

Some of our sponsored programming arrangements are made over the phone

or other informal means and are not necessarily reduced to writing. We will incur increased
compliance costs and burdens and potential disruptions to our business because we must
now obtain certifications in writing.
***

I hereby declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information, and belief.

____________________________________________
Karen Wishart
EVP and Chief Administrative Officer
Urban One, Inc.
September 7, 2021

Exhibit A
Urban One Stations
Station ID

Call Letters

City Of License

9627

KBFB-FM

Dallas, TX

11969

KBXX-FM

Houston, TX

11971

KMJQ-FM

Houston, TX

35565

KROI-FM

Seabrook, TX

6386

KZMJ-FM

Gainesville, TX

31872

WAMJ-FM

Roswell, GA

63949

WBMO-FM

London, OH

60473

WCDX-FM

Mechanicsville, VA

27645

WCKX-FM

Columbus, OH

10139

WDBZ-AM

Cincinnati, OH

43277

WDCJ-FM

Prince Frederick, MD

2685

WENZ-FM

Cleveland, OH

74472

WERE-AM

Cleveland, OH

68827

WERQ-FM

Baltimore, MD

30830

WBT(AM)

Charlotte, NC

36952

WFXC-FM

Durham, NC

24931

WFXK-FM

Bunn, NC

10764

WBT-FM

Chester, SC

52548

WHTA-FM

Hampton, GA

5893

WIZF-FM

Erlanger, OH

41389

WJMO-AM

Cleveland, OH

64717

WJYD-FM

Circleville, OH

60207

WHHH-FM

Indianapolis, IN

60477

WKJM-FM

Petersburg, VA

3725

WKJS-FM

Richmond, VA

73200

WKYS-FM

Washington, DC

54712

WMMJ-FM

Bethesda, MD

9728

WNNL-FM

Fuquay-Varina, NC

F6420

WNOW-FM

Speedway, IN

54713

WOL-AM

Washington, DC

54711

WOLB-AM

Baltimore, MD

23006

WOSF-FM

Gaffney, SC

57353

WOSL-FM

Norwood, OH

53974

WFNZ(AM)

Charlotte, NC

12211

WPPZ-FM

Pennsauken, NJ

74212

WPRS-FM

Waldorf, MD

24562

WPZE-FM

Mableton, GA

52553

WPZS-FM

Indian Trail, NC

321

WPZZ-FM

Crewe, VA

28898

WQNC-FM

Harrisburg, NC

69559
25079
30834
51433
25071
60474
3105
54709
54710
72311
7038
74465
74207

WQOK-FM
WRNB-FM
WLNK(FM)
WTLC-AM
WTLC-FM
WTPS-AM
WUMJ-FM
WWIN-AM
WWIN-FM
WXMG-FM
WYCB-AM
WZAK-FM
WXGI-AM

Carrboro, PA
Media, PA
Charlotte, NC
Indianapolis, IN
Greenwood, IN
Petersburg, VA
Roswell, GA
Baltimore, MD
Glen Burnie, MD
Lancaster, OH
Washington, DC
Cleveland, OH
Richmond, VA

Exhibit 8
Declaration of Amador Bustos,
Bustos Media Holdings, LLC

DECLARATION OF AMADOR S. BUSTOS
I, Amador S. Bustos, declare as follows:
1.

My business address is 5110 SE Stark Street, Portland, OR 97215. I am the

President and CEO of Bustos Media Holdings, LLC, (Bustos Media), licensee of more than 25
radio stations primarily in Western and Southwestern states, including Stations KREH,
Pecan Grove, TX; KZSJ, San Martin, CA; and KQRR, Oregon City, OR. This Declaration is
based upon my personal knowledge and experience.
2.

I have reviewed the FCC’s revised rules concerning sponsorship identification

disclosures for foreign government-sponsored programming. Sponsorship Identification
Requirements for Foreign Government-Provided Programming, Report and Order, 36 FCC
Rcd 7702 (2021). For the reasons set forth below, I support the foregoing motion for a stay
of implementation of the diligence standards associated with the rules.
3.

Leasing arrangements have enabled several Bustos Media stations to provide

programming that reflects the unique diversity of the population in several of our markets.
Through these arrangements, we are able to offer in-language news, public affairs and
entertainment programming relevant to the needs and interests of particular ethnic/racial
groups within our communities of license that would otherwise be unmet. Investigating our
programming partners after years of working together would jeopardize those relationships.
4.

For example, Bustos Media has leased time on Station KREH 900AM, to Radio

Saigon Houston/Mass Media, Inc. for more than twenty years. Station KREH primarily serves
the Vietnamese community living in the greater Houston metro area. The President of Radio
Saigon Houston is Thuy Thanh Vu, an accomplished journalist and author who provides an
invaluable service to the Vietnamese community with local, national and international news.
Ms. Vu, her husband and child were among the thousands of people who fled Vietnam upon

the fall of Saigon. They were stranded for weeks in the South China Sea. They have an
unmeasurable love for this country, their culture, and their language. They have provided
vital information to their audience during emergencies and raised hundreds of thousands of
dollars for victims of hurricane and other natural disasters.
5.

Bustos Media also has leased time on Station KZSJ 1020AM, to Dai Phat

Thanh Que Huong Inc for more than twenty years. KZSJ is licensed to San Martin, California.
It has served the Vietnamese community in the greater San Jose, California metro area. Mr.
Nguyen Khoi has been the operations manager and program director of Que Huong Radio
during all these years. Mr. Khoi has diligently served the Vietnamese speaking community
with culturally relevant entertainment plus local, national and international news. KZSJ has
also, supported dozens of local businesses and non-profit organizations. In January 2014
Que Huong Radio began sharing the air-time (6:00A to 12:00P) with Korean American Radio,
LLC directed by Mr. Chin Pae Kim. Mr. Kim and Mr. Khoi are dedicated to providing
entertainment, information and service to their respective Asian communities in Santa Clara
County.
6.

Since 2015, Bustos Media has leased time on Station KQRR 1520 AM to

Portland Christian Radio (PCR). PCR is an Oregon domestic nonprofit organization of
approximately fourteen Russian language Christian ministries. Mr. Sergey Michalchuk is the
president of PCR. Their programing is a combination of bible reading, music and information.
For the last year and a half, during the COVID-19 pandemic, PCR has provided a valuable
service, keeping approximately two hundred thousand Russian speaking residents of
Northern Oregon and Southwest Washington, informed of the continuous local health
directives.

7.

Absent injunctive relief, Bustos Media will have to expend significant

resources to attempt to comply with the proposed diligence obligations. Furthermore, I
believe we would be treading into sensitive territory which may be perceived by our
programmers as ethnic profiling, simply because the radio programming is in a language
other than English.
8.

Neither I, nor any of my company’s personnel, are familiar with the Foreign

Agents Registration Act (FARA), the Department of Justice (DOJ) FARA website, or the FCC’s
list of U.S.-based foreign media outlets. We would need to spend significant time and
resources learning about FARA and the FCC and DOJ websites. We would need legal advice
and training to understand the relevant terms and definitions to meet our obligations as
licensees.
9.

If the Commission’s Foreign Sponsorship ID rules took effect today, we would

have to either amend each of those long-existing agreements or obtain separate
certifications from our programmers. In either case, our programming partners would also
have to spend time and resources to determine what it means to be compliant.
10.

It is difficult to estimate the total financial and legal costs of compliance

because we have no experience with the new rules. Some programmers may simply decide
the hassle is not worth the effort and stop buying the time. Others may feel insulted if I start
to question their sponsorship and programming practices.
11.

All our foreign language leasing arrangements are on AM stations. Our ability

to ensure that these stations remain financially viable depends on our ability to serve niche
audiences by securing programming religious and/or foreign language content. I am very
concerned we will lose clients from our AM broadcast platform, digging an even deeper hole
for our struggling AM stations. It will be very easy for our programming partners to simply

migrate to other platforms such as subscription video or audio services—or digital outlets
like social media—where such inquiries are not mandated.

***

I hereby declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge, information, and belief.

__________________________________________
Amador S. Bustos
September 7, 2021

Exhibit 9
Letter from Rick Kaplan, NAB to Marlene Dortch,
FCC, MB Docket No. 20-299 (Apr. 13, 2021)

`

April 13, 2021
Marlene H. Dortch, Esq.
Secretary
Federal Communications Commission
45 L Street, NE
Washington, DC 20554
Re:

Notice of Ex Parte Communication, MB Docket No. 20-299

Dear Ms. Dortch:
On Friday, April 9, representatives of the National Association of Broadcasters (NAB) spoke
with FCC Media Bureau staff about proposed modifications to the Commission’s sponsorship
identification rules for foreign government-supplied content.1 A list of meeting participants is
attached. On the same day, Rick Kaplan of NAB spoke separately with Media Bureau Chief
Michelle Carey regarding the same subject. On Monday, April 12, Jerianne Timmerman, Erin
Dozier and the undersigned spoke with Holly Saurer of the Office of Acting Chairwoman
Rosenworcel.
Through this proceeding, the Commission has an opportunity to implement smart, narrowlytailored rules to help the public understand when it is viewing or listening to content
sponsored by foreign government actors on broadcast radio and television stations.
Specifically, the Commission could make a meaningful impact by guiding broadcasters to
government-maintained lists of foreign actors and requiring uniform disclosures where
broadcasters have reason to believe that a potential lessee is a foreign government actor.
While the proposed rules would still not address the vast majority of foreign government-

Sponsorship Identification Requirements for Foreign Government-Provided Programming,
Notice of Proposed Rulemaking, MB Docket No. 20-299, FCC No. 20-146 (rel. Oct. 26, 2020)
(Notice); Sponsorship Identification Requirements for Foreign Government-Provided
Programming, Notice of Proposed Rulemaking, MB Docket No. 20-299, FCC-CIRC2104-06
(rel. Apr. 2, 2021) (Draft Order).
1

sponsored content – nearly all of which appears on pay TV channels2 and the internet3 –
broadcasters nonetheless recognize that developing reasonable rules could aid the public
interest.
Unfortunately, as currently conceived in the Draft Order, the Commission’s proposed
approach is far overbroad, requiring efforts well beyond what the record supports. Specifically,
the proposed ”reasonable diligence” standard4 appears to sweep in thousands of leasing
Paul Mozur, Live From America’s Capital, a TV Station Run by China’s Communist Party,
New York Times (Feb. 28, 2019) (NYT CGTN Article), available at:
https://www.nytimes.com/2019/02/28/business/cctv-china-usa-propaganda.html (“CGTN
America . . . broadcasts seven hours of programming a day through cable and satellite
providers like AT&T and Comcast.”). See also DISH Channel Guide, available at
https://www.dish.com/downloads/channel-lineup/channellineup.pdf (indicating that DISH
carries CGTN on channels 279 and 884); DIRECTV Guide, available at
https://www.directv.com/guide (noting channels 2053 and 2119 as carrying CGTN); FIOS TV
Listings, available at https://www.verizon.com/content/dam/verizon/personal/learnimages/info-pages/channel-lineup/pdf/121813_VER_CVAA_DEC_2020_CLU_Guide_v2r3_ONLINE_A.pdf (noting channel 257 as carrying
CGTN).
2

See NYT CGTN Article (“Official Chinese media spend heavily to advertise on social media
platforms like Facebook and Twitter that are banned within China.”). The article also notes
that, “China Daily, an English-language, state-controlled newspaper, buys advertising inserts
in American newspapers, including The New York Times.” Id. Further, anyone can watch CGTN
America live on the internet, free of any indication that the government of China sponsors the
programming. See, e.g., CGTN America, available at: https://america.cgtn.com/; CGTN
America YouTube Channel, available at: https://www.youtube.com/user/CCTVAmerica1.
3

Draft Order at ¶ 35 and Appendix A. The Draft Order “concludes that such diligence requires
that the licensee must, at a minimum: (1) Inform the lessee of the foreign sponsorship
disclosure requirement; (2) Inquire of the lessee whether it falls into any of the categories that
qualify it as a “foreign governmental entity”; (3) Inquire of the lessee whether it knows if
anyone further back in the chain of producing/distributing the programming that will be aired
pursuant to the lease agreement, or a sub-lease, qualifies as a foreign governmental entity
and has provided some type of inducement to air the programming; (4) Independently confirm
the lessee’s status, by consulting the Department of Justice’s FARA website and the
Commission’s semi-annual U.S.-based foreign media outlets reports, as well as using internet
search engines to conduct searches of the lessee’s name. This need only be done if the
lessee has not already disclosed that it falls into one of the covered categories and that there
is no separate need for a disclosure because no one further back in the chain of
producing/transmitting the programming falls into one of the covered categories and has
provided some form of service or consideration as an inducement to broadcast the
programming; (5) Memorialize the above-listed inquiries and investigations to track
4

2

agreements, forcing broadcasters who never have and never will contract to air foreign
government-sponsored content to expend a great deal of time, energy and expense
repeatedly (and needlessly) confirming that their program suppliers do not have foreign
governmental affiliations. NAB anticipates that the proposed diligence standard will
disproportionately impact smaller broadcast groups, including minority- and female-owned
broadcasters, without any reasonable and lawful justification.
Fortunately, NAB believes that the Commission can make minor (but critically important)
modifications to the Draft Order that will bring its new rules into compliance with the First
Amendment, the Communications Act of 1934, as amended (Communications Act), the
Administrative Procedure Act (APA) and applicable FCC and court precedent.5 NAB urges the
Commission to make the following modifications to the reasonable diligence standard for
purposes of compliance with its new foreign sponsorship identification rules:


First and most importantly, the Commission must establish a rational threshold for its
specific reasonable diligence requirements to be triggered. If not, the Commission will
impose undue burdens across the industry only to yield a handful of examples of
foreign government-sponsored content being broadcast over-the-air, as indicated by
the record. As currently constructed, the Commission is requiring all broadcasters that
engage in leasing arrangements to conduct time-consuming inquiries and independent
research every six months that, in nearly all cases, will have proven to be a waste of
time and money. The Commission should require broadcasters to take the reasonable
diligence steps listed in the Draft Order only if they have reason to believe that their
lessee is affiliated with a foreign governmental entity.



Even if the Commission does not adopt a threshold standard for the application of its
diligence steps, it should modify the requirement that a broadcaster run through its
compliance process every six months. Instead, the standard should require stations to
undertake the diligence steps when an agreement is executed and at renewal.



The Commission should clarify that it will apply a standard of reasonableness in the
context of evaluating efforts by broadcasters to comply with the foreign sponsorship
identification rules.

compliance in the event documentation is required to respond to any future Commission
inquiry on the issue; and (6) Continue to make the above-listed inquiries of the lessee, and
independently verify if necessary, at a minimum of regular six- month intervals thereafter.”
See Comments of NAB, MB Docket No. 20-299 (Dec. 28, 2020) at 10-14 (NAB Comments);
Reply Comments of NAB, MB Docket No. 20-299 (Jan. 25, 2021) at 7-9 (NAB Reply
Comments); Comments of National Public Radio, MB Docket No. 20-299 (Dec. 28, 2021) at
8-9; Comments of America’s Public Television Stations and the Public Broadcasting Service,
MB Docket No 20-299 (Dec. 23, 2020) at 17-18.
5

3



The Commission should eliminate the requirement to independently research and
confirm the lessee’s status by using unbounded internet search engines to conduct
searches of the licensee’s name.

We provide additional details on these proposals below.
I. Focus the Diligence Standard on Foreign-Supplied Content
Even with the Draft Order focusing the disclosure requirements on program leasing
arrangements, the reasonable diligence standard remains strikingly overbroad. This is
problematic because the First Amendment does not allow the “belt and suspenders”
regulatory approach taken by the Draft Order for regulations impacting speech. For the
Commission’s additional rules to satisfy even intermediate First Amendment scrutiny, they
must be narrowly tailored to avoid burdening more speech than necessary.6
Although the reasonable diligence standard for the Commission’s sponsorship identification
rules has been in place for decades, the Commission has never previously mandated a
similar multi-step process to be undertaken every six months as a “minimum” standard for
such diligence. The Commission also has never previously interpreted this standard to require
inquiries of anyone other than the sponsor of the programming or others with whom a
licensee deals “directly” in connection with acquiring content.7 Furthermore, the requirement
to undertake independent research is contrary to FCC precedent.
Specifically, in 2019, the Commission clarified Section 315(e)(2)(G) of the Communications
Act and Section 73.1212(e) of its rules, which require broadcasters to maintain a record that
identifies all of the chief executive officers, executive committee members or board members
of any entity seeking to purchase political advertising time under Section 315(e)(1)(B) of the
Act.8 The Commission made clear that under its interpretation of the statute and rule
provision, broadcast “licensees need not conduct independent research to identify all of the
officials of a sponsoring entity.”9 Rather, the Commission required that, if a licensee has a
reasonable basis for believing that the information about the officials of an entity sponsoring
a political ad was incomplete (e.g., the name of only one official was supplied), then – and
only then – a licensee was obligated to make a single inquiry to either the organization
sponsoring the ad or the third-party buyer of advertising time acting on the organization’s
behalf. And in cases where a licensee makes this single inquiry yet is not provided with
additional information, the licensee has no further obligation to make another inquiry, let
alone to conduct its own internet research in an attempt to discover the names of any
6

NAB Comments at 6-7, citing Packingham v. North Carolina, 137 S. Ct. 1730, 1736 (2017).

7

See 47 U.S.C. § 317(c).

Complaints Involving the Political Files of WCNC-TV, Inc., licensee of Station WCNC-TV,
Charlotte, NC, et al., Memorandum Opinion and Order, 34 FCC Rcd 10048 ¶¶ 21-26 (2019).
8

9

Id. at ¶ 25.

4

additional officials of the sponsoring entity.10 The Commission should follow its own
precedent, as well as relevant court precedent,11 and remove the arbitrary and unlawful
requirement for licensees to conduct independent research about the identity and status of
lessees.
Although NAB does not have data concerning all the arrangements that would fall within the
scope of the new requirement, we estimate that thousands of relationships between
broadcasters and program suppliers will be affected. A majority of radio and television
stations ranging from small owners to large station groups in markets of all sizes have
programming agreements that would be termed “leases” under the standard in the Draft
Order. Consider television broadcast multicast channels, for example. Many secondary DTV
channels are programmed pursuant to agreements where the licensee obtains some form of
compensation from the program supplier.12 The most recent data on multicasting estimates
the total number of channels aired by full power, Class A and low power television stations at
over 7000.13 Two other common broadcast industry agreements, local marketing (LMA) and
time brokerage agreements (TBA), also would fall within the scope of the rule. According to
BIA, there are 558 such agreements in the radio industry, and 555 in the television
industry.14 As evident from the mere handful of examples of broadcasters airing foreign
government-sponsored programming in the Notice and Draft Order, only an infinitesimal

10

Id. at ¶¶ 23, 25-26.

Loveday v. FCC, 707 F.2d 1443 (D.C. Cir.), cert. denied, 464 U.S. 1008 (1983) (Loveday).
In Loveday, the Commission determined that broadcast stations did not fail to exercise
“reasonable diligence” by identifying a group as the sponsor of advertising opposing a ballot
initiative concerning smoking, even though the group’s funds came from tobacco companies.
The court agreed, holding that “a licensee confronted with undocumented allegations and an
undocumented rebuttal may safely accept the apparent sponsor’s representations that he is
the real party in interest.” Loveday, 707 F.2d at 1449. The court reached its decision in part
because of “grave doubts that the Commission could, in circumstances like these, require
more of the licensees than it did in this case.” Id.
11

See, e.g., John S. Sanders and Jacob B. Lourim, The Little Networks that Could, The
Financial Manager (Nov./Dec. 2019) (“In many instances, the diginets pay stations with fixed
fees based upon household coverage . . . Stations also get a certain number of ad
availabilities on the diginets to sell themselves.”).
12

See Peter Leitzinger, S&P Global Market Intelligence, Kagan: TV station multiplatform
analysis 2021: New stations crowd airwaves (Apr. 6, 2021), available at:
https://platform.marketintelligence.spglobal.com/web/client?auth=inherit#news/article?id=
63318425&KeyProductLinkType=24 (this estimate includes both primary and secondary
channels).
13

NAB analysis of BIA Media Access Pro data as of April 6, 2021 (includes agreements
involving both full power and low power stations and multicast channels).
14

5

percentage of leasing arrangements will involve foreign governmental entities.15 If the
diligence standard in the Draft Order is intended to be met by all broadcasters who have
leasing arrangements, it will burden thousands of licensees and lessees that have no
connection to any foreign governmental entities. Indeed, it will subject many stations that
have leases with churches for airing religious services to unduly burdensome new
requirements. And it is of no moment to suggest that, despite the rules, broadcasters do not
really have to comply in situations where they have an established business relationship with
a lessee they know. If this is the case, that standard should be written into the rule.
While the new rule discussed in the Draft Order will affect fewer arrangements than the
Commission’s original proposal, stations would still collectively and repeatedly be searching
for the foreign government entity “needle” in the “haystack” of thousands of agreements.16
Accordingly, the Commission should modify the reasonable diligence standard by clarifying
that broadcasters need only undertake the requisite notification, inquiries, and independent
online research if they have reason to believe that a lessee is affiliated with a foreign
governmental entity.17
II. Where Specific Reasonable Diligence Steps Are Warranted, They Should Be Required Upon
Agreement Execution and Renewal, Rather Than Every Six Months
Whether or not the Commission narrows the scope of agreements that would be subject to
the multiple diligence steps in the Draft Order, as NAB proposes above, the Commission
should modify the timeframe for undertaking its specific reasonable diligence steps.
Informing lessees of the foreign sponsorship identification rules, making inquiries of the
lessee, and researching the specified Department of Justice (DOJ) and FCC websites (i.e.,
Although the Notice and Draft Order express concerns about whether the public is aware of
the source of foreign government-sponsored content, the items do not identify programming
that is being aired without sponsorship identification as required by current rules, thus raising
the question whether the Commission has identified a problem warranting regulation.
Certainly the Commission has not identified a problem warranting all the due diligence
requirements set forth in the Draft Order. A “regulation perfectly reasonable and appropriate
in the face of a given problem may be highly capricious if that problem does not exist.” Home
Box Office, Inc. v. FCC, 567 F.2d 9, 36 (D.C. Cir. 1977). Indeed, NAB staff listened to two local
stations that air programming supplied by foreign governmental entities and both stations
aired hourly sponsorship identification disclosures.
15

The Draft Order states that independent verification of a lessee’s status “need only be
done if the lessee states that it does not fall into one of the covered categories . . .” Because
the overwhelming majority of leasing arrangements have nothing to do with foreign entities,
most broadcasters will be required to conduct such independent analysis.
16

NAB Comments at 16 (urging FCC to clarify that the reasonable diligence steps are not
required where a licensee has a reasonable basis for believing that the lessee has no foreign
governmental affiliation).
17
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steps 1-4 of the reasonable diligence standard) is more appropriately done at the time an
agreement is executed and at renewal, when parties are more likely to undertake other types
of due diligence. There is no evidence in the record that a lessee’s status is likely to change
during a license term or that checking the lessee’s status every six months is necessary to
achieve the Commission’s disclosure goals. Licensees would still be required to exercise their
own judgement regarding a lessee’s status. Unless a licensee has a reason to believe the
lessee’s ownership or operations have changed, specific diligence steps should be connected
to agreement execution or renewal.
III. Apply a Standard of Reasonableness to Compliance
The Commission should clarify that it will apply a standard of reasonableness in the context of
evaluating efforts by broadcasters to comply with the foreign sponsorship identification rules.
As the Commission previously held with respect to compliance with its political broadcasting
regulations, “[d]eference by the Commission to the reasonable, good faith determinations of
licensees is evident throughout the political programming regulatory scheme,” including
sponsorship identification.18 The Commission also should delete all references suggesting
that its multi-pronged, multi-faceted diligence standard represents the “minimum” a licensee
must do to comply.19 It should make clear that once a licensee has taken the multiple steps
described in the Draft Order (with the revisions proposed herein), the licensee has met the
standard.
IV. Eliminate Open-Ended Internet Research from the Due Diligence Standard
The Draft Order also contains an entirely new requirement never mentioned in the Notice or
by any commenter. Under the fourth prong of the reasonable diligence standard, stations
involved in leasing arrangements must “[i]ndependently confirm the lessee’s status” using
not only the specified DOJ and FCC sites, but also by “using internet search engines to
conduct searches of the lessee’s name.”20 Apart from this kind of search not being required
in any other context by the Commission, it is entirely unclear to NAB what a successful or
unsuccessful search would involve. Such searches would raise far more questions than
answers, and would place broadcast station personnel in the position of having to ascertain
the status of lessees without the knowledge or expertise required to make such
determinations. This work is typically done by national security experts at the National
Complaints Involving the Political Files of WCNC-TV, Inc., licensee of Station WCNC-TV,
Charlotte, NC, et al., Order on Reconsideration, 35 FCC Rcd 3846, 3849-50 ¶¶ 7-10 (2020),
citing Codification of the Commission’s Political Programming Policies, Report and Order, 7
FCC Rcd 678, para. 4 (1991) (the Commission will “[c]ontinue to defer to licensees’
reasonable, good faith judgment in determining whether sufficient sponsorship identifications
have been provided in political programming and advertising.”).
18
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Draft Order at ¶¶ 35, 40.
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Draft Order at ¶ 35.
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Security Division at the Department of Justice. It is patently unreasonable to expect station
personnel to apply the relevant statutory definitions as the Draft Order apparently requires.
Take for example a licensee that must search for a potential lessee called Global Media. An
Internet search reveals a news article stating that a member of Congress wrote to DOJ urging
the agency to require Global Media to register as an agent pursuant to FARA. NAB questions
whether a broadcast station employee would know what to do with that information. NAB
believes that station personnel could misinterpret that story as requiring foreign sponsorship
identification disclosures. What if the news story said that DOJ had issued an order requiring
Global Media to register as a FARA agent, but it has not yet done so? Does that entity need to
be treated as a foreign governmental entity for purposes of the FCC’s rules? What if one
website says that Global Media receives foreign government funding, but has editorial
independence from that government, while another states that Global Media is run by the
government? Some might assume that such questions can easily be answered by a station’s
counsel (who also are not national security experts), but most broadcast stations do not
employ in-house counsel, and those that do might still need to retain outside lawyers with
FARA expertise to determine next steps, since most broadcast stations do not routinely
require FARA-related legal advice. Moreover, imposing this expense on stations – especially
the thousands owned in aggregate by smaller operators – is not fair nor reasonable given the
paucity of evidence in the record concerning these arrangements.
The information a broadcaster finds on the internet may also be incorrect.21 Stations should
not be in a position of being subjected to potential enforcement inquiries or actions because
they chose the wrong search engine, relied on the wrong website for information or
misunderstood conflicting online information.22 Nor should stations be opting out of leasing
See, e.g., Disinformation Nation: Social Media’s Role in Promoting Extremism and
Misinformation, House Energy and Commerce Committee Hearing (Mar. 25, 2021), available
at: https://energycommerce.house.gov/committee-activity/hearings/hearing-ondisinformation-nation-social-medias-role-in-promoting; Misinformation, Conspiracy Theories,
and ‘Infodemics’: Stopping the Spread Online, House Permanent Select Subcommittee on
Intelligence Hearing (Oct. 15, 2020), available at:
https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=111087.
21

Subjecting broadcasters to penalties in such situations also could raise due process
questions, especially given that the internet-search diligence requirement does not make
clear what broadcasters are supposed to do with any unclear, inconsistent and/or potentially
incorrect information they find online. It is well established that FCC “proceedings must satisfy
the ‘pertinent demands of due process.’” L.B. Wilson, Inc. v. FCC, 170 F.2d 793, 802 (D.C.
Cir. 1948), quoting Fed. Radio Comm’n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266,
276 (1933). Thus, if an FCC (or other agency’s) “regulation is not sufficiently clear to warn a
party about what is expected of it,” then that “agency may not deprive a party of property by
imposing civil or criminal liability” for violating the regulation. Trinity Broad. of Fla., Inc. v. FCC,
211 F.3d 618, 628 (D.C. Cir. 2000) (citations omitted).
22
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arrangements or placing disclosures on air and in their public files based on inaccurate or
confusing information found online. NAB can identify no other Commission rule or standard
that mandates the use of internet searches to determine compliance with a rule, and the
record is devoid of any information to suggest that such a search would be necessary or even
relevant to a determination of whether an entity falls within the scope of the FCC’s definition
of foreign governmental entities. To avoid the First Amendment and APA issues that would
result, the research required for the diligence standard should be limited to the specified FCC
and DOJ sites. The unbounded, undefined “internet search” required by the Draft Order
should be excised from the reasonable diligence standard.
Finally, NAB also inquired in our meetings about practical implementation issues concerning
the requirement in the Draft Order to disclose the officers and directors of the lessee where
programming supplied by a foreign governmental entity addresses political matters or
controversial issues of public importance.23 We observed that in the issue advertising context,
this requirement allows the public to learn who is ultimately responsible for sponsoring an
advertisement. NAB is uncertain of the rationale for such a disclosure in the context of the
Commission’s new foreign sponsorship identification rules because the ultimate sponsor (i.e.,
the foreign country) is already being disclosed both on air and in a station’s online public
file.24
***
NAB appreciates the Commission’s continued efforts to ensure that its new foreign
sponsorship identification rules appropriately balance the need to ensure public awareness of
the sources of sponsored content with the First Amendment, APA, statutory and practical
considerations raised by broadcasters. Please do not hesitate to contact us with any
questions.
Respectfully submitted,

Rick Kaplan
General Counsel and Executive Vice President
Legal and Regulatory Affairs
cc:

Holly Saurer, Diane Holland, Benjamin Arden, Adam Cassady, Michelle Carey, Sarah
Whitesell, Brendan Holland, Radhika Karmarkar, Julie Saulnier, Chad Guo
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Exhibit 10
Letter from Rick Kaplan, NAB to Marlene Dortch,
FCC, MB Docket No. 20-299 (Apr. 15, 2021)

`

April 15, 2021
Marlene H. Dortch, Esq.
Secretary
Federal Communications Commission
45 L Street, NE
Washington, DC 20554
Re:

Notice of Ex Parte Communication, MB Docket No. 20-299

Dear Ms. Dortch:
On Tuesday, April 14, Emily Gomes, Jerianne Timmerman, Erin Dozier and the undersigned of
the National Association of Broadcasters (NAB), along with Amador Bustos, President of
Bustos Media Holdings, LLC, spoke with Diane Holland and Jeffrey Boxer of the Office of
Commissioner Starks about proposed modifications to the Commission’s sponsorship
identification rules for foreign government-supplied content.1 On the same day, the same NAB
representatives also had separate telephone calls with Adam Cassady of the Office of
Commissioner Simington and Benjamin Arden of the Office of Commissioner Carr regarding
the same subject.
During these meetings, NAB reiterated its support for smart, narrowly-tailored rules to help
the public understand when it is viewing or listening to content sponsored by foreign
government actors on broadcast radio and television stations. NAB urged the Commission to
revise the “reasonable diligence” standard set forth in the Draft Order as NAB has outlined in
earlier filings to avoid sweeping in thousands of leasing agreements, and forcing broadcasters
who never have and never will contract to air foreign government-sponsored content to
expend a great deal of time, energy and expense repeatedly (and needlessly) reconfirming
that their program suppliers do not have foreign governmental affiliations.2

Sponsorship Identification Requirements for Foreign Government-Provided Programming,
Notice of Proposed Rulemaking, MB Docket No. 20-299, FCC No. 20-146 (rel. Oct. 26, 2020)
(Notice); Sponsorship Identification Requirements for Foreign Government-Provided
Programming, Notice of Proposed Rulemaking, MB Docket No. 20-299, FCC-CIRC2104-06
(rel. Apr. 2, 2021) (Draft Order).
1

See Notice of Ex Parte Communication from Rick Kaplan, NAB, to Marlene Dortch, FCC, MB
Docket No. 20-299, at 4-9 (Apr. 13, 2021).
2

Mr. Bustos described how the proposed diligence standard would disproportionately impact
smaller broadcast groups and undermine the ability of broadcasters to serve minority
communities. For example, Bustos Media Holdings, LLC has leasing arrangements with
programmers for its AM stations in San Jose, California and Houston, Texas that serve the
local Vietnamese- and Korean-American communities. Mr. Bustos explained that his business
relationships with the suppliers of such programming date back decades in some cases, and
he has no reason to believe that these suppliers have any relationship with a foreign
government. Yet, under the terms of the Draft Order, Mr. Bustos will be forced to undertake
burdensome, time-consuming and costly efforts to repeatedly inquire every six months
whether the providers of the programming have become affiliated with a foreign
governmental source and independently confirm their status, including through undefined
online research.
Mr. Bustos additionally expressed concern that the new FCC requirements will undermine his
ability to continue these leasing arrangements and thereby serve these local minority
communities. Not only will the costs of complying with the Commission’s proposed diligence
standard significantly reduce the value of the leasing arrangements, but the repeated
inquiries also could be viewed as prejudicial and harassing to the programming suppliers,
some of whom fled their countries of origin and came to the United States as refugees
because they did not share the views of their government.3
Not only will the Commission’s proposal impede the ability of broadcasters like Mr. Bustos to
serve the needs of often underserved communities, contrary to the FCC’s goals of promoting
localism and diverse programming and ownership, but it also has no connection to the
problem identified in the Notice. The Notice seeks to address situations in which a
sponsorship identification under the current rules may not include or make clear the
relationship of the sponsor to a foreign government. Specifically, the Notice identifies a need
to make that linkage explicit so that the American public can know “the true source of such
programming so as to make an informed judgment about these assertions.”4 Nowhere does
the Commission suggest that the handful of broadcasters airing the foreign governmentsponsored content cited in the Notice did not already know, or at least have reason to believe,
that their programming was coming from a foreign governmental source, such that the
proposed diligence would have helped inform the public of the true source of the
programming. Because the Commission has not demonstrated that any broadcaster has been
unable to ascertain the true source of foreign governmental programming in the absence of

For example, Station KREH, Houston, TX is operated by a company founded by two
Vietnamese journalists that escaped as political prisoners and fled their home country of
South Vietnam aboard a small fishing boat after it fell under Communist control. The station’s
programming has been developed to address the local Vietnamese population’s concerns and
issues and to assist the community in assimilating to a different culture.
3

4

Notice at ¶ 13.

2

the proposed diligence requirements, those requirements would be arbitrary and capricious
and unnecessarily burdensome.
The Commission can help broadcasters like Mr. Bustos continue to serve local communities
and ensure that its proposal comports with the requirements of the APA if it makes the minor
(but critically important) modifications to the Draft Order that NAB has suggested, including: (i)
requiring broadcasters to take the reasonable diligence steps listed in the Draft Order only if
they have reason to believe that their lessee is affiliated with a foreign governmental entity;
(ii) modifying the requirement that a broadcaster run through its compliance process every six
months and instead require stations to undertake the diligence steps only when an
agreement is executed and at renewal; (iii) clarifying that it will apply a standard of
reasonableness in the context of evaluating efforts by broadcasters to comply with the foreign
sponsorship identification rules; and (iv) eliminating the requirement to independently
research and confirm the lessee’s status by using unbounded internet search engines to
conduct searches of the lessee’s name.
NAB appreciates the Commission’s continued efforts to ensure that its new foreign
sponsorship identification rules appropriately balance the need to ensure public awareness of
the sources of sponsored content with the First Amendment, APA, statutory and practical
considerations raised by broadcasters. Please do not hesitate to contact us with any
questions.
Respectfully submitted,

Rick Kaplan
General Counsel and Executive Vice President
Legal and Regulatory Affairs
cc:

Diane Holland, Benjamin Arden, Adam Cassady, Jeffrey Boxer
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Exhibit 11
Letter from James Winston, NABOB to Marlene
Dortch, FCC, MB Docket No. 20-299 (Apr. 15,
2021)

Exhibit 12
Letter from Maurita Coley, MMTC to Marlene
Dortch, FCC, MB Docket No. 20-299 (Apr. 15,
2021)

April 15, 2021
Marlene H. Dortch, Esq.
Secretary
Federal Communications Commission
45 L Street NE
Washington DC 20554
Dear Ms. Dortch:
Re:

Ex Parte Communication, Sponsorship Identification Requirements for Foreign GovernmentProvided Programming, Notice of Proposed Rulemaking, MB Docket No. 20-299

The Multicultural Media, Telecom and Internet Council (“MMTC”) supports the purpose of this
proceeding to ensure that the public is properly informed in the very limited number of cases when broadcast
stations air programming sponsored by foreign governments and their agents.1 Unfortunately, the FCC’s Draft
Order is not narrowly focused on the miniscule number of stations airing the type of foreign propaganda that
raised the FCC’s concern.2 Rather, the Draft Order would subject the thousands of radio and television stations
with leasing arrangements (including time brokerage agreements (“TBAs”) or local marketing agreements
(“LMAs”) to overbroad and unduly burdensome due diligence requirements at the time the lease agreement is
executed and every six months thereafter. And these multi-step due diligence requirements would apply even
when the broadcaster has a leasing arrangement with a long-term business partner, a party known to the
broadcaster for years, or a local party who is obviously not a foreign government. Indeed, the Draft Order
would obligate a broadcaster to undertake costly and expensive due diligence for leasing agreements with
another FCC-licensed broadcaster or even local churches for the airing of religious services.
The Draft Order’s unnecessarily broad mandates will disproportionately burden small broadcasters
with limited personnel and financial resources. For this reason alone, MMTC urges the Commission to more
narrowly tailor its approach so that any due diligence requirements apply in those circumstances where the
broadcaster has reason to believe the programming may be coming from a foreign governmental source. But
beyond the disproportionate impact on small stations, MMTC also is concerned that the regulatory burdens
imposed by the Draft Order will make it more difficult for small entities and new entrants to the broadcast
industry to enter into LMAs to facilitate the training and incubation that often form the pathway to new and
diverse ownership.
The terms of the Draft Order likely will have a particularly negative effect on minority and womenowned broadcasters, many of whom begin in the industry by programming another station via an LMA before
1

See Sponsorship Identification Requirements for Foreign Government-Provided Programming, Notice of
Proposed Rulemaking, MB Docket No. 20-299, FCC No. 20-146 (rel. Oct. 26, 2020) (Notice).
2

See Sponsorship Identification Requirements for Foreign Government-Provided Programming, Notice of
Proposed Rulemaking, MB Docket No. 20-299, FCC-CIRC2104-06 (rel. Apr. 2, 2021) (Draft Order).

2
eventually acquiring the station. MMTC can attest to the importance of this pathway into the broadcast
business.3 Unfortunately under the Draft Order, station owners who enter into LMAs will be forced to
undertake repetitive, time-consuming and costly efforts to inquire into, and attempt to independently
confirm, the lessee’s status, even without any reason whatsoever to believe that the lessee may be a foreign
governmental entity.4 The unnecessary additional burdens imposed by this new, multi-step regulatory regime
will discourage station owners from entering into LMAs, TBAs or similar arrangements, ultimately making it
more difficult for minorities, women and other new entrants to pursue this path toward programming and/or
owning a station. The rules also would place new burdens on station owners’ efforts to provide diverse
content from minority-owned programming suppliers, even in cases where they have worked with the
suppliers for years and the programming does not come from foreign governmental sources.
For all these reasons, MMTC believes that the harms imposed by the Draft Order’s diligence
requirements far outweigh their benefit, particularly given the extremely limited scope of the identified
problem. The Commission should tailor its diligence requirements to those cases where the broadcaster has
reason to believe that a foreign governmental entity is the source of the programming in question. The FCC
can achieve its goal of informing the public of foreign government-sponsored programming on broadcast
stations without unduly burdening small broadcasters, discouraging leasing arrangements, and impeding the
ability of minorities, women and other new entrants to gain valuable experience in broadcasting by
programming stations via LMAs and TBAs.

3

MMTC helps new entrants, minorities, and women enter media ownership by working with buyers of
donated stations “to consider applications for [LMAs]” where participants run the operations and “then later
purchase the properties.” MMTC also assists “buyers to find incubation and LMA arrangements with other
owners.” Radio Ownership | Multicultural Media, Telecom and Internet Council (mmtconline.org). Specifically,
for over a decade, MMTC has worked with media organizations that have donated stations to MMTC’s
broadcast company, MMTC Broadcasting LLC, which uses the donated stations to promote diverse ownership,
incubation and LMA and training opportunities for minority, women and new entrants. See, e.g.,
https://mmtconline.org/media-brokerage/
4

The Draft Order requires licensees to “(1) Inform the lessee of the foreign sponsorship disclosure
requirement; (2) Inquire of the lessee whether it falls into any of the categories that qualify it as a “foreign
governmental entity”; (3) Inquire of the lessee whether it knows if anyone further back in the chain of
producing/distributing the programming that will be aired pursuant to the lease agreement, or a sub-lease,
qualifies as a foreign governmental entity and has provided some type of inducement to air the programming;
(4) Independently confirm the lessee’s status, by consulting the Department of Justice’s FARA website and the
Commission’s semi-annual U.S.-based foreign media outlets reports, as well as using internet search engines
to conduct searches of the lessee’s name. This need only be done if the lessee has not already disclosed that it
falls into one of the covered categories and that there is no separate need for a disclosure because no one
further back in the chain of producing/transmitting the programming falls into one of the covered categories
and has provided some form of service or consideration as an inducement to broadcast the programming; (5)
Memorialize the above-listed inquiries and investigations to track compliance in the event documentation is
required to respond to any future Commission inquiry on the issue; and (6) Continue to make the above-listed
inquiries of the lessee, and independently verify if necessary, at a minimum of regular six- month intervals
thereafter.”
2
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Respectfully submitted,
Maurita Coley
Maurita Coley
President and CEO
David Honig
President Emeritus and Senior Advisor
Multicultural Media, Telecom & Internet Council
1250 Connecticut Ave. NW, 7th floor
Washington, DC 20036
(202) 261-6543
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